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NOTES OF THE WEEK 











A Warning from the Bench 


General pronouncements by magis- 
trates may be dangerous, and it is a sound 
principle to confine observations to the 
particular case before the court. A 
statement that in future all who are 
convicted of this or that offence will be 
sent to prison is almost sure to be 
followed by the exceptional case in 
which imprisonment simply could not be 
imposed, and the court feels a little 
embarrassed. Moreover, to announce in 
advance what will happen is prejudging 
cases. 


It is permissible, however, for a bench 
to make a general statement occasionally, 
when, for example, a particular type of 
offence is prevalent and lenient methods 
have apparently been ineffective. Then 
it may be proper to announce that in 
future the court will have to consider the 
imposition of more drastic penalties and 
offenders will in all likelihood be sent to 
prison. 


At Ellesmere Port magistrates’ court, 
a young man was charged with being in 
possession of an offensive weapon, 
described as a knuckleduster. He was 
able to satisfy the court that he had a 
reasonable excuse and was accordingly 
acquitted. The chairman took occasion 
to make a statement about the offensive 
weapon that had been produced, so as 
to give a general warning to potential 
offenders, as follows (we quote from the 
Liverpool Daily Post): 


““We have been disturbed to find a 
beastly weapon like this produced in 
court. It is a type of knuckleduster which 
when used in a scrap could disfigure any- 
one or blind them. 


“It is the sort of thing only the worst 
type of young thugs use to-day, and we 
want to make it quite clear that this sort 
of thing will not be tolerated in any 
neighbourhood in which we have juris- 
diction. 

** Anyone found in possession of an 
implement of this kind and brought 
before us is likely to be sent to borstal or 
to prison, according to their age.” 


We hope the warning, which was 
evidently worded carefully, will have a 
salutary effect. 


Drunkenness as an Excuse 


**T wouldn’t have done it if I had not 
been drunk ’’ is a very common explan- 
ation given by defendants to all sorts of 
charges. Often it is quite true but even if 
it is it does not necessarily mitigate the 
offence. It depends very much on the 
nature of that offence. 


It is generally assumed that a man’s 
behaviour will be worse when he is drunk 
than when he is sober. A police super- 
intendent, speaking of a man convicted of 
being drunk and of doing wilful damage, 
said “* He is quite a decent chap when he 
is sober, but when he is drunk he is a 
little troublesome.” 


Apparently the idea that a man will be 
more troublesome when drunk than 
when sober has not always been held, 
even by Judges. Professor Kenny, in his 
Outlines of Criminal Law, after saying 
that the older law regarded intoxication 
as even aggravating the guilt of any 
crimes whose predisposing cause it was, 
adds in a footnote: ‘* Though not on the 
principle of Lord Cockburn’s convivial 
Scottish Judge who argued ‘ If he remains 
so bad even when drunk, what must he 
be when sober’ .”’ 


Modern Pedlars 


At p. 81, ante, we referred to the 
modern type of trading in which can- 
vassers arrive by motor car in a town 
and then go on foot from house to house 
seeking custom. Prosecutions have taken 
place against some of these agents under 
the Pedlars Act, and on their behalf it has 
been contended that they were not 
pedlars. There had been no High Court 
decision on the point. 


The matter came before the High 
Court in the case of Sample and Another 
v. Hulme (The Times, October 4), and the 
Divisional Court upheld conviction for 
acting as a pedlar without having 
obtained a certificate. The Lord Chief 
Justice, said that it was impossible to say 
that because a man arrived by car at a 
fixed point and there left his vehicle and 
then proceeded to go from house to 
house he was not travelling. He was 
travelling from house to house. The 
word “travels ’’ could not be confined 
to travel by train or from one town to 
another. 
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As we said in our previous note con- 
ditions of trade and transport have 
changed strikingly since the Pedlars Act, 
1871, was passed. It may be that the law 
ought to be amended, but although 
modern conditions could-not have been 
anticipated, that fact does not dispose of 
the plain words of the Act. 


Taunted for Helping the Police 


The twin girls, aged eleven, who were 
instrumental in securing the arrest of two 
men on a charge of stealing from a store 
in Chesterfield have been subjected to 
jeering and taunts by children and adults, 
according to various newspaper reports. 
It appears that children of the school the 
twins attend took no part in this, but 
that it came from people living in the 
district in which the arrested men live. 
The headmaster of the school attended by 
the twins rightly told the school that the 
girls had acted as good citizens and were 
to be commended. 


In assuring the children in his school 
that the two girls had done well, the 
headmaster was helping to correct any 
impression that might possibly have 
arisen from the treatment meted out to 
them that they were tale-bearers or 
sneaks. Intelligent children can under- 
stand, if it is put properly to them, that 
keeping the law makes for everyone’s 
comfort, and that helping the police is 
helping those who are their good friends 
and protectors. Thus they will learn to 
treat the jeers of the ill-disposed with 
indifference. 


If the adults who have been behaving 
objectionably do not get tired of it, and 
if they go too far in public, the police 
will know how to handle the situation. 


Assaults on Policewomen 


Sentencing two men to imprisonment 
for offences which included assaults on 
two policewomen in the execution of 
their duty, the learned stipendiary of 
Liverpool said an assault on a woman 
was always a cowardly act, and it was so 
in the case of women police. He added, 
according to the Liverpool Daily Post, 
that policewomen did not carry batons. 


Whether they should carry batons is a 
matter for police authorities to consider, 
upon which we express no opinion. No 
doubt it is hoped that women will not be 
in a situation in which they will have to 
tackle a violent man, that being rightly 
regarded as a man’s job. But, as the 
Liverpool case shows, the occasion may 
arise, and the policewoman does not 
shirk what she conceives to be her duty. 
In this instance one policewoman was 
rendered unconscious. Fortunately a 
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male officer and a police dog arrived in 
time to deal with the prisoners. To their 
disgrace, a number of members of the 
public were present, but none offered any 
assistance to the hard-pressed women. 


When women first became eligible to 
become police constables there was much 
misgiving in many quarters, and consider- 
able opposition to their appointment. This 
was, perhaps, in part due to the then 
prevailing feeling that too many women 
were invading the province of men, and 
in part to nothing but old-fashioned ideas 
about women. There was, however, 
quite a substantial body of opinion, 
unprejudiced and well-considered, that it 
was not right to give women the respon- 
sibilities of male constables and all that 
this might expose them to in the course 
of duty. The late Mr. Frederick Mead, 
the veteran metropolitan magistrate, once 
said that he was against women police 
because he knew they would be faithful 
and brave in the execution of their duty, 
and would expose themselves to danger 
which they ought not to be allowed to 
incur. They have on many occasions 
justified his opinion of their qualities. 
There cannot be many people who would 
now care to be without them. 


Parking without Lights 

According to a report in the News 
Chronicle of October 6 no fewer than 18 
of London’s 28 metropolitan borough 
councils are dissatisfied with the present 
Regulations [The Road Vehicles Lighting 
(Standing Vehicles) (Exemption) (Lon- 
don) Regulations, 1955] which allow 
parking without lights, or with parking 
lights, in circumstances defined in the 
regulations. Amongst the grounds on 
which they think the regulations are open 
to objection are that more motorists are 
thereby encouraged to park in streets at 
night and that, in fog, a driver who is 
relying on the kerb as a guide will 
frequently find himself confronted with 
parked cars. 

As we have indicated in these columns 
on more than one occasion we are at a 
loss to understand the apparent com- 
placent acceptance by the police and 
other authorities of the growing practice 
of street garaging. There is an immense 
difference between leaving a car for a 
limited period on the isolated occasion 
of a visit to friends or for shopping or 
other purposes, and leaving it regularly 
and permanently in the street as if that 
part of the road occupied by the car 
were the car-owner’s private property. 
We note amongst the objections of the 
18 borough councils that “ tarpaulins 
often shroud car reflectors.” There 
might have been added the fact that some 
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are even jacked up, so that there would 
be added difficulty in moving them if it 
became necessary in an emergency to 
do so. 

We can only hope that the objecting 
borough councils may be able to induce 
those responsible to reconsider their 
attitude to this difficult problem before 
it is too late. 


Taking unnecessary Risks on the Road 

We have heard it said that there are 
more ways of killing a cat than by 
choking it with cream, and equally there 
are more ways of adding to the dangers 
of our roads than by acts of actual 
dangerous or careless driving. We read 
in The Birmingham Post of October 2 of a 
man who evolved the ingenious idea of 
steering his car with his elbows. Asa 
result he found himself summoned, and 
in due course fined £3, for being in such 
a position as not to have proper control 
of his car. The evidence was, and he 
admitted, that he drove in traffic at 
about 20 miles per hour with his hands 
clasped under his chin and his elbows on 
the rim and spokes of the steering wheel. 
He claimed that he had complete control 
of the car and that driving in this way 
gave him some relief from the normal 
driving position. Whatever he may have 
thought it is difficult to imagine that in a 
sudden emergency he could possibly have 
the same precise control of his vehicle as 
if his hands were on the steering wheel 
in the normal way. That lack of precise 
control might well mean an accident that 
could otherwise have been avoided. We 
are not surprised to read that his defence 
was not accepted and that he was found 
guilty and fined. 


A Danger on the Roads 

Taking and driving away a car is 
always an annoying kind of offence that 
may cause great inconvenience to the 
owner. It may also result in considerable 
damage to the car by unskilful or reckless 
handling, and worst of all, it may create 
danger to life and limb when irrespon- 
sible persons without skill or experience 
drive regardless of the risk they cause to 
themselves and other people. 


The Liverpool Daily Post reports the 
prosecution of two boys, aged 16 years, 
who absconded from an approved school, 
took a car, and drove away in it. When 
it was found, it was estimated that 
damage to the amount of £400 had been 
done, and a police superintendent told 
the court before which the boys wer 
brought that it was fortunate, having 
regard to the kind of damage done, that 
the boys, and for the matter of that, 
other people, were not in the mortuary. 
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The boys were conditionally discharged 
and returned to the approved school. 


These boys must have known they 
were committing an offence, but we hope 
they did not realize the danger they were 
creating by their escapade. Had they 
caused death on the road they would 
have had reason for regret for the rest 
of their lives. We are reminded of what 
was surely one of the saddest cases that 
ever came before a juvenile court. Some 
boys took a car and went for a “ joy- 
ride.” The one who drove was quite 
incapable of controlling a car and there 
was an accident in which he was seriously 
injured and one of his companions was 
killed. When he was sufficiently re- 
covered from his injuries he appeared in 
court to answer a number of charges, to 
which he pleaded guilty. Asked by the 
chairman what he wanted to say, the boy 
answered: ‘‘ It doesn’t matter what you 
do to me. I killed my pal, and I ought 
to be where he is.” 


Conspiracy to Commit Offence Abroad 


The general rule is that no British 
subject can be tried under English law for 
an offence committed on land abroad, 
unless there is a statutory provision to 
thecontrary. There are various statutory 
provisions making exceptions to the 
general rule. Moreover, a person who 
from a foreign country initiates acts 
which take effect in England and are 
criminal by the law of England appears to 
be liable to indictment and punishment 
in the county or place in England in 
which the Acts take place. The subject 
is dealt with fully in Archbold’s Criminal 
Pleading, 33rd edn., p. 28 et seq. 

A point which had never been authori- 
tatively decided, as the Lord Chief 
Justice stated in his judgment, was settled 
in R. v. Owen and Seth Smith (The Times, 
October 3). 

The appellants to the Court of Crim- 
inal Appeal had been convicted at Assizes 
in respect of a conspiracy to defraud a 
Government department in western Ger- 
many. The Court held that this was not 
an indictable offence in this country. 

In the course of delivering the reserved 
judgment of the Court, Lord Goddard 
observed that in the Court’s opinion the 
true rule was that a conspiracy to commit 
actime abroad was not indictable in this 
country unless the contemplated crime 
was one for which an indictment would 
lie here. That however, did not mean 
that there always had to be found a 
statutory provision declaring that the 
crime was punishable here, because if 
Persons did acts abroad for the purpose 
of defrauding someone in this country 
they were indictable here and accordingly 


a conspiracy to do such an act would be 
indictable. In this case the plot though 
formed here, was carried out in Germany. 


A Question of Treasure Trove 


Another instance has occurred of the 
finding of property which necessitated the 
holding of an inquest for the purpose of 
deciding whether it was treasure trove. 


A 14 year old Ipswich schoolboy 
excavating on behalf of an archeological 
society of which he was a member, came 
across two rare Roman coins. An 
inquest was duly held. Evidence was 
given that they were probably buried 
accidentally some 1900 years ago. The 
jury decided that they were not inten- 
tionally concealed, and were therefore, 
not treasure trove. 


If the jury had found that the coins had 
been concealed intentionally and that 
therefore they were treasure trove they 
would have been the property of the 
Queen. Property that was not concealed, 
but merely abandoned or lost is not 
treasure trove, and belongs to the first 
finder as against every one but the owner, 
—in other words “ findings, keepings.” 

In the case of the Ipswich schoolboy, 
it appeared that there were other claim- 
ants to the coins, and so the coroner, 
who had been given notice of this fact, 
decided to keep them in his possession 
until agreement was come to between the 
claimants or an order of the court 
determining their ownership was pro- 
duced to him. 


Austerity Houses 


When slums are cleared and the tenants 
are given decent housing on a new 
estate, many of the former slum-dwellers 
appreciate the change and learn to take 
a pride in a comfortable house or flat. 
A few, unfortunately, turn out to be 
slum-makers, and in almost no time the 
new quarters are almost as dirty and 
uncared for as the old. Such tenants can 
spoil a council estate by being bad 
neighbours and neglecting to observe the 
ordinary standards of cleanliness and 
tidiness. 


In Chesterfield a practical suggestion 
for dealing with incorrigible tenants has 
been made by the medical officer. It is 
proposed that for these who number 
perhaps 50 out of 5,000 tenants, there 
should be austerity houses, sanitary of 
course, but without the usual amenities 
afforded in council houses for good 
tenants. The surveyor has stated that 
some of these bad tenants, who sleep 
with bedroom doors wide open, tear 
down doors for firewood, might be 
given houses in which there would be no 
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skirting boards or bedroom doors, and in 
which the floors would be of concrete. 
Many of the usual amenities would be 
absent. Why, it is asked, should good 
tenants be annoyed by uncouth neigh- 
bours and undisciplined children? 


If the idea seems rather drastic, it 
should be remembered that it would 
apply only to those who have so far 
proved incorrigible, and quite unappre- 
ciative of better conditions. We presume 
that tenants of austerity houses who 
showed signs of mending their ways 
might be given a chance of graduating to 
something more comfortable, but so long 
as they appear to prefer slum habits they 
ought not to be allowed to interfere with 
the comfort of other more self-respecting 
families. The suggestion is at all events 
worth discussion. 


**Summer Time ”’ 


Most of our readers would, we expect, 
like an extension of “* summer time ”’ but 
a special argument has been raised by the 
corporation of Eastbourne as to the 
value which this would bring to holiday 
resorts. It seems that the Government 
are not prepared to make use of the 
special powers given by the Summer 
Time Act, 1947, to extend ‘* summer 
time”’ unless there is a national emergency 
of some kind and an extension would 
then be thought helpful in overcoming it. 
Surprise has been raised, however, that 
the continual worry about inefficient 
supplies of coal has not been sufficient 
justification for the Government toexercise 
their powers. It would appear, therefore, 
that those who think action should be 
taken can only do so by getting Parlia- 
ment to amend the law. The Eastbourne 
corporation are convinced that if summer 
time was to end on the last Sunday in 
October, instead of the first Sunday, 
it would be of material assistance in 
extending the holiday season. The council 
took this up through the Association of 
Health and Pleasure Resorts some time 
ago and the matter was discussed with 
the Home Office which made it clear that, 
pending the introduction of a Bill to 
amend the existing Acts the most profit- 
able course to pursue was to ascertain the 
attitude of the farming community. 
Rather surprisingly, in view of what has 
been said in the past, the National 
Farmers’ Union of England and Wales 
have intimated that they would not 
oppose the suggested extension but, so 
far, it has not been possible to obtain 


the support of a promise of no opposition 


from the Scottish farmers. Eastbourne 
raised the matter with the Association of 
Municipal Corporations which did not 
however feel able to take any action. 
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PARENTAL RIGHTS AND THE WELFARE OF THE 
CHILD 


By DAVID L. BULMER, Barrister-at-Law 


The law relating to children centres around three statutes, the 
Children and Young Persons Act, 1933, the Adoption Act, 1950, 
and the Children Act, 1948. So far as the teacher is concerned 
he must decide whether to adopt the “section by section” 
approach to his subject or whether there is any satisfactory 
alternative to this somewhat tedious method. An alternative 
approach can be developed only by finding a series of general 
themes running through major portions of the subject, and 
utilizing those themes as pegs upon which to hang the maximum 
range of discussion. The purpose of this article is to suggest 
one such general theme indicating at the same time the extent to 
which it can be used for teaching purposes. 

The general theme we have selected concerns the conflict 
between parental rights and the welfare of the child. Much of 
our law relating to child care hinges upon this conflict, but 
before it can be examined in any detail it is an essential prelimin- 
ary to understand what lawyers mean when they use the ex- 
pression “ welfare of the child.” To this end it has become 
customary to quote the following passage from the judgment 
of Lindley, L.J., in Re McGrath (Infants) [1893] 1 Ch. 143: 


‘** The welfare of a child is not measured by money only, or 
by physical comfort only. The word ‘ welfare ’ must be taken 
in its widest sense. The moral and religious welfare of the 
child must be considered as well as its physical well-being. 
Nor can the ties of affection be disregarded.” 

These words indicate the breadth of the welfare concept and 
recognize that a child may derive benefit from many sources 
apart from financial security, all of which must be taken into 
account, yet not over-emphasized, if an accurate assessment of 
his welfare is to be achieved. This point is well-illustrated by 
Allen vy. Allen [1948] 2 All E.R. 413, in which Wallington, J., 
reached an inaccurate assessment through over-emphasizing 
the importance of the child’s moral welfare. It is, of course, 
impossible to define exhaustively the sources from which a 
child may be expected to derive benefit but amongst those most 
frequently considered by the courts are a sound education, a 
healthy moral background, family affection, and physical com- 
fort in a good home. In practice it is difficult to preserve 
a correct balance between the relative importance of these 
considerations. Take the simple case of a custody dispute 
over a little girl pursuant to successful divorce proceedings by 
her father on the ground of her mother’s adultery. In this type 
of case Parliament has decreed that the welfare of the child shall 
be the first and paramount consideration (Guardianship of 
Infants Act, 1925, s. 1), and, as a general rule, on facts such as 
these, the mother, despite her moral turpitude, would be given 
physical, although not legal, custody of the child since consider- 
able harm might flow from severing the close ties that exist 
between a young child, especially a girl, and its mother. How- 
ever, if the mother was still continuing an association with a 
married man she might then be deprived of both physical and 
legal custody since even greater harm might flow from allowing 
the child to come into contact with such a union. As Jenkins, 
L.J., put it in Smith v. Smith and Brown (1955) (unreported), 
“* There is . . . a most important principle, that a party who has 
broken up a marriage through his or her adulterous conduct 
should not bring the children into contact with the irregular 
establishment which he or she has chosea to set up.” Applying 
this principle the Court of Appeal in the Smith case, over-ruling 
the trial Judge, refused to allow a mother physical custody of 


the two children of the marriage, being a girl and a boy, aged 
eight and six years respectively. Would this principle operate in 
the case of a very young child ? Probably not, since it assumes 
that the irregular association is likely to influence the child’s 
moral character and this would hardly be so in the case of a very 
young child. No doubt the age at which the principle comes into 
operation varies with the particular child’s mental condition 
but one may perhaps obtain some guidance from s. 3 (1) of the 
Children and Young Persons Act, 1933, which makes it an 
offence for any person having the custody, charge or care of a 
child or young person, who has attained the age of four years 
and is under the age of 16, to allow such child or young person 
to reside in, or to frequent, a brothel. This provision suggests 
that, as a general rule, a child becomes susceptible to dangerous 
moral influences around the age of four years. 


So much for the nature of the welfare concept but what of 
its origin ? The frequent references to the welfare of children 
in statutes of this, and the second half of the last, century 
might induce the idea that the welfare concept owes its origin 
to Parliament. But this is not so. Long before the intervention 
of Parliament in this field the Judges of the old Court of Chancery 
had been developing equitable principles, the effect of which was 
to modify the common law rights of parents to secure the greater 
welfare of their children. This is particularly true of a father’s 
common law right to the custody of his legitimate children, a 
right which was virtually absolute, even as against his wife, 
unless he had been guilty of cruelty or grossly immoral conduct 
likely to affect them. However, long before any statutory pro- 
vision, an equitable principle had modified this right by disallow- 
ing the father’s claim if it appeared right to do so having regard 
to the welfare of the child in some very serious and important 
respect even where the anticipated harm to the child was due 
not to the father’s misconduct but simply to the position in 
which he was placed, perhaps through no fault of his own. 
It is true, of course, that this principle has since been supple- 
mented by legislation, and, in particular, by s. 1 of the Guardian- 
ship of Infants Act, 1925, which directs the Court when hearing 
custody disputes to which it applies to regard the welfare of the 
child as the first and paramount consideration. This provision 
is obviously designed to extend the influence of the welfare 
concept since the equitable principle only permitted the common 
law rules to be modified if it was right to do so having regard 
to the welfare of the child in some very serious and important 
respect. The last-mentioned qualification does not apply to 
disputes governed by s. 1 of the 1925 Act, that is to disputes 
between the parents of children, legitimate and possibly illegiti- 
mate (Re A (An Infant) [1955] 2 All E.R. 202), or the respective 
sides of a child’s family after the death of his parents (Re Collins 
(An Infant) [1950] 1 All E.R. 1057). In disputes between a parent 
and a third party, that is some person or body other than the 
child’s other parent, the equitable principle still applies making 
it easier for the parent to assert his or her claim (Re J. M. 
Carroll [1931] 1 K.B. 317, and see 120 J.P.N. at p. 487). 


Thus far it can be seen that in the sphere of custody disputes 
the welfare concept, in both its equitable and statutory guise, 
has gone far to modify parental rights as they existed under the 
common law. In other spheres, however, the impact of the 
concept has been less pronounced, and judicial opinion has 
come out strongly in favour of parental rights in the teeth of the 
spirit of modern welfare legislation. This attitude is exemplified 
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inthe following quotation from The Times’ report of the judgment 
of the Lord Chief Justice in Re Callender (1956) (The Times, 
June 23): 


“.. the mere fact that officials, or doctors, or anyone else, 
thought that it would be good for a child or young person, or 
any other person, to receive treatment was no ground for 
putting into operation the procedure of the Children and 
Young Persons Act, 1933, or the Mental Deficiency Acts, or 
that of any other Act.” 


The practical consequences of this attitude are best seen by 
examining certain aspects of adoption and “ care or protection ” 
proceedings. Whilst the Adoption Act, 1950, recognizes the 
welfare concept in that it directs the court to satisfy itself before 
making an order that to do so will be for the infant’s welfare 
(s. 5 (1) (6)), it is nevertheless essential before this stage is reached 
to have obtained, or dispensed with, the consents specified in 
s. 2 (4) of the Act, in particular those of the mother and father 
of the infant, including the father of an illegitimate child if he 
is legally bound to maintain it. The grounds upon which the 
statutory consents may be dispensed with are set out in s. 3 of 
the Act, and include cases in which the court is satisfied that the 
consent is “ unreasonably withheld ” (s. 3 (1) (6)). Originally 
it was thought that this power would enable the court to focus 
its attention upon the welfare of the child (Report of the Depart- 
mental Committee on the Adoption of Children, para. 117), but 
several decision have made it clear that this provision does not 
enable a court to say, “* This is a case in which the child’s welfare 
would best be served by making an order, and thus the parent 
withholding his consent is doing so unreasonably”: see Hitch- 
cock v. W. B. (1952) 116 J.P. 401, and Re K (An Infant) (1952) 
117 J.P. 9. The proper test is to ask whether the parent, in 
withholding his consent, is acting unreasonably as a parent, 
and in applying this test it must be borne in mind that “ prima 
facie it would seem . . . eminently reasonable for any parent to 
withhold his or her consent to an order . . . completely and 
irrevocably destroying the parental relationship ” (per Jenkins, 
LJ., in Re K (An Infant) (supra). Furthermore, it must be 
remembered that merely because a parent’s conduct or way of 
life would prevent him or her reclaiming the custody of the child, 
applying the principles discussed above, is not in itself sufficient 
cause for concluding that his or her consent to an adoption order 
is being unreasonably withheld: see Watson v. Nikolaisen 
(1955) 119 J.P. 419. In practice, any bona fide desire to preserve 
parental rights appears to negative the application of this pro- 
vision, and its scope seems limited to two types of case, those 
in which some ulterior motive can be brought home to the 
objector as occurred in a recent case where the father’s declared 
reason for withholding his consent was to score off his wife 
who had instituted successful divorce proceedings against him 
(Lv. M (1955) 120 J.P. 27), and those in which the reason for 
withholding the consent is not connected with a desire to pre- 
serve parental rights and is based on an entirely false premise as 
occurred in another recent case where the mother’s sole reason 
for withholding her consent was that a child of the same sex as 
the child whom it was proposed to adopt had been born to the 
prospective adopters (W. v. D (1955)120 J.P. 119). This restrict- 
lve approach flows from the fear that if the welfare concept was 
given greater scope it might mean that “a parent in poor cir- 
cumstances, but guilty of no misconduct or dereliction of duty 
towards his child, could be compelled against his will to submit 
to an adoption order being in respect of that child in favour of 
adopters who by reason of more affluent circumstances could 
make better provision for the child than he could ever hope to 
do” (per Jenkins, L.J. in Re K (An Infant) (supra)). Similar 
fears can be seen in para. 119 of the Report of the Departmental 
Committee on the Adoption of Children. Although we consider 
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this statement of Jenkins, L.J., represents the welfare concept 
in a rather narrow light—it stresses the financial incident when 
it is, of course, very much for a child’s welfare that it should be 
in the custody of, and living with, its natural parents rather 
than with adopting parents, however affectionate and kind they 
may be (see judgment of Sargant, L.J. in Re Thain [1926] Ch. 
676)—it is nevertheless clear from the authorities as they now 
stand that the welfare concept has made very little in-road upon 
parental rights in this particular field. 


Another example of the failure of the welfare concept to 
modify parental rights is to be found in “ care or protection ” 
cases under s. 62 of the Children and Young Persons Act, 1933, 
by virtue of which a juvenile court, if it finds a child or young 
person to be in need of care or protection, can make certain 
orders, some of which may result in the temporary removal of 
the child or young person out of the possession of his parents. 
The Act (as amended) sets out exhaustively a number of situa- 
tions in which a child or young person is to be regarded as being 
in need of care or protection (s.61), amongst whichis included a 
child who, having no parent or guardian, or a parent or guardian 
unfit to exercise care and guardianship, or not exercising proper 
care and guardianship, is either falling into bad associations, or 
exposed to moral danger, or beyond control, or is ill-treated or 
neglected in a manner likely to cause him unnecessary suffering 
or injury to health. Here we see two distinct sets of conditions, 
the first being relevant to the parent or guardian, the second to 
the child or young person, and it is only when one condition out 
of each group is satisfied that a child or young person can be 
said to be in need of care or protection under this head. The 
effect of this is well illustrated by the decision in Bowers v. Smith 
(1953) 117 J.P. 106, where the children were clearly exposed to 
moral danger yet the magistrates, who had made an order under 
s. 62 of the 1933 Act, were overruled by the Divisional Court, 
there being no evidence to show that the parents had not exer- 
cised proper care and guardianship. Although s. 44 of the same 
Act directs the court before whom a person is brought as being 
in need of care or protection to consider the welfare of that 
person, and although one of the orders under s. 62 of the Act 
would clearly advance the child’s welfare, there can be no 
question of making an order if there is a capable parent on the 
scene and no evidence to suggest that he is not exercising proper 
care and guardianship. 


So far we have considered the success or failure of the welfare 
concept to modify parental rights in three distinct spheres, 
namely in custody disputes, in adoption cases and in “ care or 
protection ’ proceedings. We have thus used our general theme 
as a keytocertain important provisions in three separate statutes— 
the Guardianship of Infants Act, 1925, the Adoption Act, 1950, 
and the Children and Young Persons Act, 1933. Finally, by 
examining the responsibility for applying the welfare concept 
we can consider a provision contained in yet another statute, 
namely the Children Act, 1948. 


As a general rule the courts have a prerogative right to secure 
the welfare of children, but an interesting development can be 
seen in certain modern statutes which have limited this prero- 
gative right by entrusting the welfare of children to other persons 
or bodies, more particularly local authorities. Take the case of 
children who have been received into the care of local authorities 
under s. 1 of the Children Act, 1948. In such cases the receiving 
authority is under a statutory duty, where it appears to them 
consistent with the child’s welfare, to secure that the care of the 
child .is taken over by certain persons (s. 1 (3)), and although a 
court may differ from a local authority as to where the true 
welfare of a particular child lies it is powerless to interfere with 
the bona fide exercise of this statutory duty: see Re A.B. (An 
Infant) (1954) 118 J.P. 318. 
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LIABILITY OF LANDLORD AND TENANT FOR 
STATUTORY NUISANCE 


By K. T. SAMSON 
(Concluded from p. 647, ante) 


AM I RIGHTLY SERVED ? 


The first formal step in the abatement procedure consists of 
the service of a notice under s. 93 of the Public Health Act, 1936. 
The section reads: 

Where a local authority are satisfied of the existence of a 
statutory nuisance, they shall serve a notice (hereafter in this 
Act referred to as “‘ an abatement notice ’’) on the person by 
whose act, default or sufferance the nuisance arises or con- 
tinues, or, if that person cannot be found, on the owner or 
occupier of the premises on which the nuisance arises, re- 
quiring him to abate the nuisance and to execute such works 
and take such steps as may be necessary for that purpose: 
Provided that— 

(a) where the nuisance arises from any defect of a struc- 
tural character, the notice shall be served on the owner 
of the premises; 

(6) where the person causing the nuisance cannot be 
found and it is clear that the nuisance does not arise 
or continue by the act, default or sufferance of the 
owner or the occupier of the premises, the local 
authority may themselves do forthwith what they 
consider necessary to abate the nuisance and to prevent 
a recurrence thereof. 


If the person served does not comply with the notice, the local 
authority may apply to a court of summary jurisdiction for a 
nuisance order. If the works required by the order are not 
carried out within the specified time, the local authority may 
execute them and recover the cost from the person against 
whom the order was made. The person in default is also liable 
to a fine.** 

It is proposed to deal with a number of questions which, 
assuming a statutory nuisance to exist, it may be useful to pose. 


(1) Am I a person by whose act, default, or sufferance the nuisance 
arises or continues? If not, is there such a person and can 
he be found? 


The words “* by whose act, default, or sufferance the nuisance 
arises or continues” used in the Public Health Act lead to 
substantially the same results as the common law decisions 
which determine who is liable for nuisance.?* 


The actual wrongdoer is always liable. 


At common law the occupier is generally liable;?4 he escapes 
liability where the nuisance is created by a trespasser, or arises 
from the secret operation of nature, and he has not with know- 
ledge or means of knowledge allowed it to continue. The same 
result seems to follow from the words “‘ by whose . . . suffer- 
ance the nuisance . . . continues,” to which the following 
statement of Viscount Maugham, L.C., in Sedleigh-Denfield v. 
O’Callaghan* is appropriate: ‘* An occupier of land ‘ continues ’ 
a nuisance if, with knowledge or presumed knowledge of its 
existence, he fails to take any reasonable means to bring it to an 
end, though with ample time to do so.” The exception for 
acts of trespassers or the secret operation of nature could apply 


*2 Public Health Act, 1936, ss. 94-96. 

*3 For a discussion of the position at common law, see 5 The Convey- 
ancer, pp. 102-110. 

%4 Wilchick v. Marks and Silverstone (1934) 151 L.T. 60. 

25 [1940] 3 All E.R. 349, at 358. 





to statutory nuisances only where a defect existing on the premises 
was not apparent there, but caused a nuisance on other premises, 
Even there the occupier would be unlikely to escape from being 
a person by whose default or sufferance the nuisance continued, 
because 

(a) an intimation notice is invariably served before the 
statutory notice, so that at the time of the latter he would have 
knowledge ;** 

(6) in such a case it would be unlikely that any other person by 
whose act, etc. the nuisance arose or continued could be found, 
so that (unless the nuisance arose from a structural defect, in 
which case the owner should be served) service on the occupier 
would be proper; 

(c) a subsequent abatement notice could be served, based on 
his knowledge of the defect as a result of the earlier notice, so 
that the challenge of the first notice might end in a pyrthic 
victory. 

The owner has a greater chance of being able to show that the 
nuisance does not arise or continue by his act, default or suffer- 
ance. And, by reason of the occupier’s general liability, he has 
much to gain by showing that he is not primarily liable. 


The owner will be liable for a nuisance if it existed to his 
knowledge at the time of the letting. He will also be liable if 
during the letting a nuisance arises by his default. “ Default” 
means breach of some obligation.?” In the absence of express 
agreement and subject to statutory exceptions, a landlord is 
under no obligation to repair; this rule holds good in spite of 
what seems to be an inadvertent slip in the headnote in the 
All England Reports to Mint v. Good:** see a discussion upon 
this at 115 J.P.N. 166. But the obligation in respect of which 
there may be a default for the purposes of the Public Health 
Act is not necessarily one to the tenant. Thus in Butt v. Snow™ 
an Owner, On constructing pipes and a cesspool, gave an under- 
taking to the local authority that he would maintain and cleanse 
them, but subsequently failed to cleanse the cesspool, as a result 
of which a nuisance arose. He was held to be a person by whose 
default the nuisance arose, although as between third parties 
and the local authority the cesspool might have been claimed to 
be vested in the local authority and therefore to be maintainable 
by them. 


The occupier’s liability rests on his being in control of the 
premises and able to deal with any nuisance existing thereon. 
The owner may similarly be liable where he has such rights of 
control as enable him to abate the nuisance, for by failing to 
exercise his rights he suffers the nuisance to continue. _ It has 
been held that, in the case of a periodic tenancy, the landlord’s 
failure to give notice to quit does not render him liable for a 
nuisance arising after the date of the original letting,®® and this 
seems to apply a fortiori to a house subject to the Rent Acts. 





26 In London service of an intimation notice is obligatory—Public 
Health (London) Act, 1936, sch. 5, para. 3. : 

*? See Nathan v. Rouse {1905} 1 K.B. 527; Neath R.D.C. v. Williams 
[1951] 1 K.B. 115. 

28 [1950] 2 All E.R. 1159. 

2° (1903) 89 L.T. 302. 

3° See the undelivered judgment of the Exchequer Chamber in Gandy 
v. Jubber (1865) 9 B. & S. 15, a case of a tenancy from year to yeaf, 
followed in Bowen v. Anderson [1894] 1 Q.B. 164 in respect of a 
weekly tenancy. 
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On the other hand, if the landlord has a right of entry to execute 
repairs, he will be liable. The right may be express or implied. 
It was held in Mint v. Good** that in the case of a weekly tenancy 
of a house a right of entry is to be implied, and it appears from 
the judgment of Denning, L.J., that the right may equally be 
implied where the landlord has in fact been permitted to enter 
from time to time to effect repairs. Somervell, L.J., limited the 
court’s decision as follows: “I am not dealing with tenancies 
longer than weekly tenancies or where there are written docu- 
ments expressly dealing with repair and re-entry, particularly 
if they are in conveyancing terms, nor am I dealing with all 
weekly tenancies.”*" It may be wondered, on the one hand, 
why a right of entry should not be implied in the case of monthly 
tenancies, the weekly equivalents of whose rents are frequently 
less than the rents of houses covered by the decision, and, on the 
other, whether it should be implied in the case of a large house, 
outside the Rent Acts, let on a weekly tenancy. As the court 
purported to base its decision on business efficacy, the implica- 
tions of the decision will one day require further consideration. 


It seems from Stable, J.’s, judgment at first instance in Mint v. 
Good,*? which stands on this point, that the obligation of the 
tenant to give access to his landlord for the execution of repairs, 
implied under s. 16 (2) of the Rent Act of 1920, applies only 
where the landlord is under an obligation to repair. The 
provision can therefore not be relied on to make the landlord a 
person by whose sufferance a statutory nuisance continues. 
Similarly, s. 289 of the Public Health Act, 1936, which gives an 
owner the right to apply to a court of summary jurisdiction for an 
order to the occupier to permit the execution of works, applies 
only in respect of works which the owner is under the Act 
required to execute, and cannot therefore make him initially 
liable as suffering the nuisance to continue. The position may 
be less clear under s. 162 of the Housing Act, 1936, which 
enables any person entitled to an interest in land used as a site 
for houses to apply to the court for an order empowering him 
to enter and execute works, if he can show that the premises on 
the land are or are likely to become dangerous or injurious to 
health or unfit for human habitation and that his interests are 
thereby prejudiced. But if, as stated above, a landlord is not 
liable because of failure to terminate a periodic tenancy, it seems 
reasonable that the position should be the same where he does 
not avail himself of his right to apply to the court under s. 162 
of the Housing Act. It seems that where the owner has no right 
of control, he is not obliged to take steps which would give him 
control—see Guardians of the Richmond Union v. Dean and 
Chapter of St. Paul’s,** where, in the case of a nuisance on a 
common, the conservators who had the management of the 
common and not the lords of the manor were held to be the 
persons to be served with an abatement notice. In the course of 
argument counsel said: “* The conservators are appointed with 
the assent of the lords of the manor, and that assent can be 
recalled,” to which Cockburn, C.J., replied: ‘‘ But until it is 
recalled the lords of the manor are not parties.” 

If the landlord can show that he is not a person by whose act, 
default or sufferance the nuisance arises or continues and that 
the occupier is such a person (which, as indicated above, will 
normally be the case), it is submitted that it is not proper to serve 
an abatement notice on him. It is further submitted that this 
Is SO even where the nuisance arises from a defect of a structural 
character, and that proviso (a) to s. 93 applies only as between 
Owner and occupier where the person by whose act, default or 
sufferance the nuisance arises or continues cannot be found. 





* [1950] 2 All E.R. 1159. 
* At p. 1163. 

* See note at p. 1165. 

* (1868) 18 L.T. 522. 
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The writer is aware that his view is contrary to some judicial 
dicta and to the opinion of the learned editors of Lumley’s 
Public Health.** He proposes to justify it on a threefold basis: 

(a) History of the nuisance legislation. The Public Health 
Act, 1875, was a consolidating Act. Regard may therefore be 
had to previous Acts in pari materia for the purpose of inter- 
preting any ambiguous expressions in it. The Act of 1936 
was likewise a consolidating Act, subject to the same rule. 

Under the Nuisances Removal Act, 1855, s. 12, the abatement 
procedure did not start with a notice, but with a summons 
requiring the person by whose act, default, permission or 
sufferance the nuisance arose or continued, or if such person 
could not be found or ascertained, the owner or occupier of the 
premises on which the nuisance arose, to appear before any 
two justices, who on proof of the existence of the nuisance might 
make an order on such person, owner or occupier for the abate- 
ment or discontinuance and prohibition of the nuisance. 
Nuisances arising from structural defects were not singled out 
for special treatment. In 1866 the Sanitary Act was passed, 
s. 21 of which provided that, before taking proceedings under 
the 1855 Act, the local authority should serve a notice. The 
section used wording very similar to that of s. 93 of the Act of 
1936, including the two provisoes. But this provision was a 
procedural one: it made service of a notice a condition pre- 
cedent to proceedings; it did not alter the substantive law in the 
Act of 1855 as to who should be summoned. As before, a 
nuisance order could only be made on the owner—structural 
defect or none—if the person by whose act, default, permission 
or sufferance the nuisance arose or continued could not be found. 
It is submitted that, after the consolidation of the Acts of 1855 
and 1866 in the Public Health Act, 1875, the position remained 
the same. An additional reason for thinking so is to be found 
in the wording of the first proviso to the notice section of the 
Act of 1875, taken word for word from the Act of 1866: 

Provided, first, that where the nuisance arises from the want 
or defective construction of any structural convenience, or 
where there is no occupier of the premises, notice under this 
section shall be served on the owner:... 

The main difference from the wording of the Act of 1936 is in 
the inclusion of the words “‘ or where there is no occupier of the 
premises.”’ This is clearly intended to apply only to the second 
branch of the section, i.e., where the person by whose act, etc. 
the nuisance arises or continues cannot be found. It would be 
ridiculous to hold that a known third party who created a 
nuisance on certain premises should be liable where the premises 
were occupied, but that the owner and not the wrongdoer 
should be liable where the premises were unoccupied. To this 
extent the words “‘ or where there is no occupier of the premises” 
were pleonastic, for if the person by whose act, etc. the nuisance 
arose or continued could not be found and there was no occupier, 
who could be served but the owner ? It is no doubt for that 
reason that the words were omitted from s. 93 of the Act of 1936. 

If that part of the first proviso in the Act of 1875 which dealt 
with the case of there being no occupier applied only where the 
person by whose act, etc. the nuisance arose or continued could 
not be found, then the remainder of the proviso, relating to 
nuisances from structural defects, must have been subject to 
the same limitation. If this interpretation be correct, it should 
apply equally to s. 93 of the Act of 1936, which replaces the 
earlier enactment in substantially the same form.** 

* See 12th edition, p. 2514, note (k). 

35 R. v. Abrahams [1904] 2 K.B. 859. 

%¢ It is interesting to note that words very similar to those in the Act 
of 1875 occur in the Public Health (London) Act, 1936, sch. 5, 
para. 4: ‘‘ or where the premises are unoccupied.” It is generally 
assumed that the provisions of that Act and of the Public Health 
Act, 1936, have in this respect the same effect. 
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(5) Internal evidence. It has been suggested that part of the 
proviso to the provision of 1875 would have produced absurd 
results unless interpreted as applying only where the person 
primarily liable could not be found. It may be argued that the 
remainder of the proviso, which survives in the Act of 1936, 
may lead to equally absurd results. Assume that a known third 
party wilfully cause a nuisance on my land. Is it to be accepted 
that, where the nuisance takes the form of structural damage, I, 
as Owner, must abate it while the wrongdoer is to be immune 
from abatement proceedings ? Such a result would be patently 
unfair. We may take an actual example. A neighbour dumps 
rubbish in my garden and thereby creates a nuisance. Another 
neighbour, while fixing a television aerial to his chimney, falls 
through my roof. Should these neighbours not be equally 
liable, as persons by whose acts or defaults the nuisances have 
arisen ? This result is reached by limiting the proviso to the 
case where the person primarily responsible cannot be found. 

It may be objected that, as the words “‘ where the person 
causing the nuisance cannot be found” occur in proviso (5), 
a similar limitation cannot be implied in proviso (a). But, 
firstly, the reference in proviso (4) is to “* the person causing the 
nuisance,” not to “* the person by whose act, default or sufferance 
the nuisance arises or continues; * and, secondly, proviso (5) is 
itself so ambiguous as to be unintelligible. In Thames Conserva- 
tors v. Port of London Sanitary Authority®? Lord Coleridge, C.J., 
said: “* The plain meaning of the proviso is that before the 
liability of the owner or occupier arises, it must be impossible 
to find the maker of the nuisance, and the nuisance must continue 
by the act, default or sufferance of the owner or occupier.” 
But this interpretation is an impossible one: as the section 
itself makes the owner or occupier liable if the person by whose 
act, etc. the nuisance arises or continues cannot be found, their 
liability is clearly independent of their causing or suffering the 
continuance of the nuisance. 

(c) The authorities. There is a note in Lumley’s Public Health** 
that “the owner as distinguished from the occupier is in all 
cases to abate a nuisance which arises from structural deficiencies 
or defective construction. The occupier is not liable under the 
Act for such defects, whatever may be his contractual responsi- 
bilities with his landlord.”” Cook v. Montague*® is cited. But 
that case was decided on the interpretation of the word “‘ owner,” 
and Blackburn, J., expressly stated at the beginning of his 
judgment: “I give no opinion whatever on the other points.” 
Reference is also made to Gebhardt v. Saunders.** But that 
case was argued and decided on the basis that the person by 
whose act, etc. the nuisance arose or continued could not be 
found, so that the proviso making the owner liable for structural 
defects clearly applied. The strongest authority against the 
writer’s view appears to be Parker v. Inge.*° Property was let 
for 21 years, the tenant covenanting to repair. The landlord 
reserved the right to enter to view the premises, and the tenant 
covenanted to carry out repairs required by the owner as a result 
of such inspection. The owner had no right to enter in order 
himself to execute repairs. He was nevertheless held liable to 
abate a nuisance arising from a structural defect. Cave, J., 
said: ‘‘ Where the nuisance is of a temporary nature, as where 
dust or refuse is deposited on premises, the notice should be 

served on the occupier or the person by whose act, default, or 
sufferance the nuisance exists or continues. But where, as in the 
present case, it arises from the defective construction of any struc- 
tural convenience, the notice must be served on the owner.”’*! 


57 (1894) 58 J.P. 335. 

*4 See 12th rg p. 2514, note (k) 
38 (1872) 37 J.P 

3° (1892) 56 J.P. mal. 

*° (1886) 17 Q.B.D. 584; 51 J.P. 20. 
*! At p. 590. 
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However, the case appears to have been argued on the question 
of the absence of the landlord’s power to enter the premises, not 
on the point that the tenant was in default under his repairing 
covenant and should therefore be served as the person by whose 
default the nuisance arose or continued. 


The writer has failed to find any direct authority on the point 
under discussion and regards it as open to decision. 
(2) Am I the owner of the premises on which the nuisance arises? 

“Owner ” is defined in s. 343 (1) of the Public Health Act, 
1936, as “* the person for the time being receiving the rackrent of 
the premises in connection with which the word is used, whether 
on his own account or as agent or trustee for any other person, 
or who would so receive the same if the premises were let at a 
rackrent.” ‘* Rackrent ” is defined in the same section. Whether 
a rent is a rackrent has to be determined by reference to the 
circumstances at the date of the letting.*2 In Watts v. Battersea 
Corporation* a solicitor who received rents from a rent collector 
on behalf of the administratrix of an estate was held to be within 
the definition of ‘* owner,” because he was receiving the rackrent 
as an agent, notwithstanding that the rent collector was likewise 
an “ owner.” It seems to follow that, where as a result of sub- 
lettings there are several persons in receipt of rackrents in respect 
of the same premises, each of them will be an “* owner ”’ of those 
premises for the purposes of the Act. 


The Act refers to the owner or occupier of the premises on 
which the nuisance arises. These premises are not necessarily 
those which are in a state prejudicial to health or a nuisance.* 
Thus, if the guttering of a house is defective, and consequently 
rain water pours on to an adjoining house and causes dampness 
there, the nuisance arises on the first-mentioned premises. The 
position may be less clear where a lessee sub-lets part of his 
premises, both letting and sub-letting being at a rackrent. It is 
then necessary to define clearly on which premises the nuisance 
arises. If the defects causing the nuisance are confined to the 
part sub-let, the lessee will be the “‘ owner,” as he is the only 
person receiving the rackrent of that part. If, on the other hand, 
the defects extend beyond the part sub-let, the lessor is the 
** owner.” In Field & Sons v. Southwark Borough Council® a 
part of premises was sub-let with an insufficient water supply. 
The premises as a whole would have had a sufficient water supply 
if in one occupation. Under the Public Health (London) 
Act, 1891, which applied in that case, an insufficient water supply 
constituted a statutory nuisance. It was held that the lessee was 
the owner of the premises on which the nuisance arose, since he 
was the only person receiving the rackrent of the particular part 
subject to the nuisance. In Kensington Borough Council v. 
Allen*® the facts were similar. But, after Field’s case, it had been 
enacted in a local Act that in the circumstances which obtained 
in Field’s case the whole house should be deemed to have an 
insufficient water supply. Consequently in Allen’s case the lessor 
was held to be the owner; a statutory nuisance was deemed to 
exist in respect of the whole house, and he was the person receiving 
its rackrent. 

The following is a typical case where the foregoing rules fall 
to be applied: the lessee of a shop with living accommodation 
above it sub-lets the living accommodation without excepting 
any part of the structure; the roof becomes defective, and rain 
water enters. As the defect arises on the part sub-let, the lessee 
will be the owner of the premises on which the nuisance arises. 
This will be so even where the dampness extends to the shop 
premises. 

*2 Borthwick-Norton v. Collier [1950] : All E.R. 204; 
#3 (1929) 93 J.P. 137. 
“4 See Brown v. v, Bussell and Others (1868) 32 J.P. 196. 


45 (1907) 71 J.P. 
4° (1926) 90 J.P. 105. 





114 J.P. 375. 
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CXX 


(3) Does the nuisance arise from a defect of a structural character? 


One of the definitions of “‘ structural ’ in the Oxford English 
Dictionary is: ‘* Of or pertaining to the structure of a building 
as distinct from its decoration or fittings,” and this seems to be 
the meaning of the term in s. 93 of the Public Health Act, 1936. 
There are few decisions as to what is a defect of a structural 
character. Drains are structures for this purpose.*’ In Barnett 
y. Laskey*® a local authority’s failure effectively to cleanse 
privies for whose cleansing they were responsible led to the 
existence of typhoid fever germs in the soil in crevices of the 
brickwork. It was held that the nuisance thereby created did 
not arise from “‘ the want or defective condition of any structural 
convenience,” but from the failure to cleanse. In Warman v. 
Tibbatts’® it was held that defects in a kitchen grate and oven 
were not structural defects, but defects in a tenant’s fixture for 
which the landlord was not liable. If regard be had to the last- 
mentioned decision and to the definition of “* structural ” given 
above, it seems that many of the notices mentioned at the 
beginning of this article, which were served on owners, related to 
nuisances not arising from structural defects and on that ground 
might equally have been served on the occupiers. 


IF 1 COMPLY WITH THE NOTICE, CAN I RECOVER 
MY EXPENSES ? 


Leases usually contain a covenant by the tenant for payment 
of outgoings. Whether the covenant in any particular case 
covers the expenses of abating a statutory nuisance will depend 
on its wording. The interpretation of covenants of this nature 
is fully discussed in the standard text-books,*® and it is proposed 
to deal here only with the position where neither party is under a 
contractual liability to pay the expenses. 


Section 97 (3) of the Public Health Act, 1936, which provides 
for contribution between several persons by whose acts or 
defaults a nuisance has been caused, can have little application 
as between landlord and tenant. The section does not deal 
with cases where several persons are suffering a nuisance to 
continue, and nuisances caused by the joint acts or defaults of 
landiord and tenant must be rare. 


In the absence of agreement as to the incidence of abatement 
expenses, a party wishing to recover such expenses from another 
must prove two things in order to succeed: that the defendant 
was under an obligation to do the work, and that the plaintiff 
carried it out under compulsion. The former requirement is 
met by a covenant to repair. It is also met, in the case of a claim 
by a tenant against his landlord, where the nuisance is shown 
to be due to a structural defect in respect of which an abatement 
notice should have been served on the owner under proviso (a) 
to s. 93.5° But the tenant cannot recover where the nuisance 
was due to a breach of covenant on his part,®! and, in conformity 
with the interpretation of the proviso advocated in this article, 
it is submitted that, generally, where the owner can show that 
the nuisance was caused or continued by the act, default or 
sufferance of the occupier, the latter should not be able to 
recover from him merely on the ground that it arose from a 
structural defect. As regards the element of compulsion, an 





" Kinson Pottery Co. v. Poole Corporation (1899) 63 J.P. 580. 

* (1898) 63 J.P. 5. 

* See Warman v. Tibbatts (1923) 87 J.P. 53. 

“ See Woodfall on Landlord and Tenant, 25th edition, pp. 694-706; 
ot 4 Redman: Law of Landlord and Tenant, 12th edition, pp. 


. Gebhardt v. Saunders (1892) 56 J.P. 741. 
Howe v. Botwood [1913] 2 K.B. 387; Henman v. Berliner [1918] 2 
KB. 23 dealing with —— of expenses under a covenant 
for payment of outgoings, but whose reasoning seems equally 
applicable to the matter under discussion here. 
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intimation notice is not sufficient.52 An abatement notice is 
sufficient,5* and a nuisance order similarly appears sufficient. 


Cases of claims between landlord and tenant must be dis- 
tinguished from cases between owners and a local authority. 
Most of the latter concern defective drains and turn on the 
question whether the pipe in question is in fact a drain for which 
the owner is liable or a sewer for which the local authority are 
responsible. As it is the local authority who are exerting 
the compulsion, it is easier, where it is ultimately found that they 
should have executed the necessary works, to hold them liable 
in quasi-contract as impliedly promising to reimburse the cost 
of the work done on their behalf.54 


It might be thought that, where a party has not resisted abate- 
ment proceedings to which he could have had a good defence, 
his failure to defend proceedings made him a volunteer, so 
that he should have no right to recover his expenses from a 
third party. The courts appear not to have taken this view. 
To begin with, it is sometimes not apparent whether one party 
rather than another is liable, e.g. whether a nuisance from a 
drain is due to its disrepair or to an obstruction. Further, it is 
only possible to establish a deferice in answer to a nuisance 
summons. There is no answer to an abatement notice other 
than non-compliance. If an order is made on a nuisance 
summons, the defendant is liable to a fine (although this is rarely 
imposed), and it is not reasonable to require a person to expose 
himself to the risk of incurring a penalty. The courts have 
repeatedly emphasized that the main object of the statutory 
provisions is the speedy abatement of nuisances, that public 
health should not be imperilled by delays arising from discussions 
as to who was really responsible for the nuisance, and that any 
question of ultimate liability should be settled separately.®® 
Yet a person served with an abatement notice may well pause to 
reflect whether a successful claim against a third party for 
recovery of abatement expenses is likely to be satisfied, and, if he 
considers himself to have a defence to nuisance proceedings, may 
prefer to dispose of the matter on a nuisance summons. 


SUMMARY 


1. In relation to house property the nuisance provisions of 
the Public Health Act, 1936, now operate chiefly to compel 
landlords to carry out repairs. 


2. ‘“* Nuisance” in the definition of statutory nuisance in the 
Public Health Act, 1936, has no wider meaning than at common 
law. Therefore, where the matter complained of is confined 
within premises, i.e., arises and manifests itself on the same 
premises, it must be prejudicial to health to constitute a statutory 
nuisance. 


3. Where premises are unfit for human habitation and cannot 
be rendered fit at reasonable expense, a local authority should 
proceed under the Housing Act, 1936, and not under the nuisance 
provisions of the Public Health Act, 1936. 


4. The occupier is in almost all cases a person by whose act, 
default or sufferance a nuisance arises or continues. 


5. The owner is such a person where the nuisance existed to 
his knowledge at the time of the letting, where the nuisance 
arises from the non-performance of some obligation on his part 
(whether to the tenant or third parties), or where he has such 


52 Harris v. Hickman (1904) 68 J.P. 65; Thompson and Norris Manu- 
facturing Co. v. Hawes (1895) 59 J.P. 580. 

58 Gebhardt v. Saunders (supra); Wareham and Dale, Ltd. v. Fyffe 
(1910) 74 J.P. 249. 

54 See the observations of Channell, J., in Haedicke v. Friern Barnet 
U.D.C. [1904] 68 J.P. 473, and Wilson’s Music and ea Printing 
Co., Ltd. v. Finsbury Borough Council (1908) 72 J.P. 3 

= See e.g., Rhymney Iron Co., Ltd. v. Gelligaer U.D.C. (4917) 81 J.P. 
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rights of control as enable him to abate the nuisance. He is 
deemed to have such control where he has the right (express or 
implied) to enter to repair. 

6. The liability of the owner for nuisances arising from a 
structural defect arises only where the person by whose act, 
default or sufferance the nuisance arises or continues cannot be 
found. 

7. There can be several “*‘ owners” within the statutory 
definition. To be an owner, a person must receive the rackrent 


of the particular premises on which the defect causing the 


nuisance exists. The 
8. Defects of decorations and fittings should be distinguishes J 
from structural defects. batior 
9. In the absence of agreement providing for the incidence of = 


the expenses of abating a nuisance, such expenses are recoverable sized 

as between landlord and tenant on proof of the defendant's [about 
obligation to do the work and of the plaintiff’s execution thereof § feel th 
under compulsion. vd 


MISCELLANEOUS INFORMATION “ie 


ANNUAL REPORT OF THE CENTRAL HEALTH SERVICES 
COUNCIL 

The annual report of the Central Health Services Council for 1955 
deals first with the medical care of epileptics when reference is made toa 
recommendation of a special sub-committee that, for them, hospital 
authorities should be encouraged to establish diagnostic and treat- 
ment clinics and long-stay treatment and rehabilitation centres. It is 
also recommended that it should be the aim of all concerned to ensure 
that children suffering from epilepsy are, wherever possible, educated 
in ordinary schools; experience shows that when this is done the 
teacher treats the attacks with equanimity and the pupils accept the 
situation without fear or alarm. 

The report next deals with the medical staffing of mental and mental 
deficiency hospitals. It is pointed out that, basically, the problem is 
one of numbers, but a factor of cardinal importance is quality of 
staff. Mental hospitals are changing in character with their primary 
purpose of treating patients and restoring as many of them as possible 
to the community as useful members of society. The character of the 
hospital population is also changing. Admission rates are climbing 
steeply, not because of any increase in the incidence of mental illness 
but because apart of the growth and age distribution of population, 
popular prejudice against resort to mental hospital treatment is, so the 
council say, lessening and many more patients come in with milder 
forms of illness or at an earlier stage than formerly. These tendencies 
are developing in circumstances of great difficulty for the hospitals. 
The information available to the council shows that the number of 
vacancies in the medical staff is such as to justify a presumption of the 
shortage of approximately 20 per cent. The council supports the view 
of the government committee on the internal administration of 
hospitals as to the principle of medical administration whereby the 
medical superintendent is the chief administrative officer. But there 
is a growing difficulty in finding men with the requisite qualities who 
are willing to undertake the additional responsibilities of the post and 
in the opinion of the council there is a risk of the appointment of 
persons whose qualities fall short of those required. As explanations 
of the shortage the report refers to the inadequacy of housing accom- 
modation for medical staff and the lack of facilities for suitable 
training. It is also suggested that service in a mental hospital is liable 
to become professionally dull unless the doctor has the opportunity 
of seeing patients before entering hospital and of following their 
progress after leaving it. It is considered to be of the greatest im- 
portance that in all hospitals, whether training or not, junior as well 
as senior members of the medical staff should be given the opportunity 
of taking part in extra-mural activities and particularly in out-patient 
clinic work. The council has suggested to the Minister that if a mental 
deficiency hospital was too small to justify the appointment of a 
medical superintendent it should be grouped with one or more others 
for the purpose; and that courses of training in medical administration 
should be instituted. 

Another important section of the report refers to the fluoridation of 
domestic water supplies. This should be read by the advisors of all 
local authorities which are considering this subject as it will enable 
them to dispel some of the ill-informed criticism which is raised 
against fluoridation. Finally, the report refers to some aspects of the 
care of mothers and babies and to visitation of children in hospitals. 
On this matter it will be remembered that the council advised the 
Minister in 1952 to urge hospital authorities to allow daily visits to 
children in hospital by their parents subject to adequate safeguards. 
The Minister then issued a memorandum to hospital authorities. By 
the end of 1954 daily visiting had approximately trebled since 1952. 
A number of reasons were, however, advanced by some hospital 
authorities against the introduction of daily visiting. The first of 
these was concerned with the principle of visiting in isolation hospitals. 
It was argued that this was not practicable because of the danger of 
the spread of infection. On this the council sought the views cf the 


Society of Medical Officers of Health. In the light of their comments each ir 
the Minister was advised that parents should be allowed to visit their § forgott 
children in infectious diseases hospitals subject to there being adequate them is 
provision of cubicle accommodation; adequate nursing staff; the with th 
wearing of protective clothing by visitors and proper provision for the — for an 
prevention of the spread of infection. But that visiting of patients 
suffering from smallpox and some types of intestinal infection should J such ar 
not be permitted. It was agreed that visiting should be limited in —  probati 
general to parents and guardians and that the ultimate decision in — about t 


permitting visits must depend on the individual circumstances and The | 
must remain with the medical officer of the hospital. The rer 
“in th 

LICENSING AUTHORITIES: CHANGES IN TITLE . 


With effect from October 1, 1956, the title of the Licensing On th 
Authorities for Public Vehicles has been changed to Traffic home a 
Commissioners, the Chairman of the Licensing Authority being known an. 
as the Chairman of the Traffic Commissioners. From the same date home fo 
the Licensing Authorities for Goods Vehicles will be known as th Ff, this 


Licensing Authorities. Chepsto 
These changes are being made in accordance with the provision § ihe Nor 
contained in para. 40 to sch. 8 of the Road Traffic Act, 1956. use of t 


CHILDREN AND YOUNG PERSONS ACT, 1956 


This Act, which amends the law with respect to escapes from fi 
persons, approved schools, and remand homes, came into operation 
on October 1. 


EAST HAM WEIGHTS AND MEASURES DEPARTMENT quarter : 

It is a good thing for the public, and for the housewife in patricular, Mr. R 
to know what inspectors of weights and measures are doing on ther fF chairmar 
behalf, and also what are their own rights in relation to testing ther nd he h: 
purchases. In his annual report, Mr. Leonard E. Kirk, chief inspector of Worcs 
for the county borough of East Ham, states that in recent years he haf silk and 
addressed most of the women’s organizations in the borough on thf ¢ducated 
subject of weights and measures. His object was to make the hous fF Sons and 
wife more conscious that the authority has a department such 4 Mr. Hi 
this to look after her interests, and to inform her of her rights, pa-— of Burto 
ticularly that she is entitled to ask for any article she is buying to&f circuit. 
reweighed, and, if she suspects that she is being defrauded, to calla 35 the yo 
the department to assist her. In addition senior classes of boys ani Mr. J. 
girls have been invited to visit the department in order that thy to Wycon 
might get some insight into the work. has been 

The report, like many others, refers to the great change that hs Mr. D. 
come over the grocery and provision trade, the family grocer givit— has been 
place to the multiple store and the self service shop. The housewit He will t 
now has to be more than ever alert in her own interest. EE Novembe: 

Of 19 prosecutions undertaken, 17 were in respect of the sale“ F to the bc 
coal. Three thousand eight hundred and seventy-eight bags of RF Lewisham 


were weighed by the inspectors, 95 being short weight. Mr. D. 
Somerset, 
A JOURNAL FOR MAGISTRATES Kingswoo 


We have received number 1 of volume 3 of the journal edited yf} @Ppointme 
Mr. R. Kenneth Cooke, O.B.E., clerk to the Prescot and St. Hees ‘ouncils o 
(County) petty sessional divisions. Mr. Cooke evidently puts! Mr a 
great deal of work into the editing of this excellent periodical, andy | E. A. 
have no doubt that the justices to whom it is issued appreciate ti} August ha 
and profit by what they read. 

This number contains a lengthy article on the new Road Tif Mr. G. | 
Act, and another on Evidence. In addition, Mr. Cooke calls attentis> Serving in | 
to decided cases of special interest to magistrates. The results ¢f 
cases committed for trial are included. The journal is duplicate(y 
which no doubt reduces expense, but it is perfectly legible, pleasanl"} 
read, and produced in handy form. 
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NORTH WALES PROBATION REPORT 


The annual report of Mr. N. W. Hutchings, principal probation 
officer for the North Wales combined probation area, contains the 
ysual statistics, and from these it appears that the work of the pro- 
bation service is producing satisfactory results, and that the courts are 
making good use of the services of the probation officers. 

The increasing value of the work of the case committees is empha- 
sized. Conferences with members of the committees and the clerk 
about difficult cases have done much to help the probation officer to 
feel that he is not burdened with the whole responsibility, but can 
derive benefit from discussion and advice. Many of the case com- 
mittees—where the number of reports to be considered justify such 
an arrangement—hold their meetings on a day other than that on 
which the court sits, thus ensuring that difficult problems may be 
discussed without undue haste. 

There is a very sensible passage in the report dealing with records. 
“The desirability of keeping good records has not been overlooked. 
Whilst, however, this need for a comprehensive record in respect of 
each individual is fully appreciated and supported it should never be 
forgotten that we are dealing with human beings. How we deal with 
them is of the utmost importance, the written record of how we deal 
with then becomes secondary to the actual work. It may be possible 
for an officer to build up a remarkable relationship between his 
charge and himself and yet not be able to record the full measure of 
such an alliance on paper . . . it should be remembered that the best 

tion officer is not necessarily he who can write a thrilling story 
about his charge.” 

The North Wales area is evidently not an area of full employment. 
The report refers to the great difficulty of dealing with homeless men 
“in those parts of the combined area where unemployment is so 
rife.” There appears to be a need for a home or hostel for such men 
who are placed on probation. 

On the face of it, there seems to be a considerable need for remand 
home accommodation in the area, as the following paragraph indi- 
cates. “* During the year the position relating to the use of a remand 
home for boys from this combined area was clarified. Accommodation 
for this purpose is now reserved at Crick House Remand Home, near 
Chepstow. A glance at the map should suffice to show how diffident 
the North Wales juvenile courts may be when contemplating making 
use of the remand home under the conditions which now prevail.” 


PERSONALIA 


APPOINTMENTS 

Mr. Edward Samuel Montagu, Q.C., deputy chairman of Middlesex 
quarter sessions, has been appointed chairman of the sessions. 

Mr. Robert Gore Micklethwait, Q.C., has been appointed deputy 
chairman of the court of quarter sessions for the county of Stafford, 
and he has taken up his new post. Mr. Micklethwait had been recorder 
of Worcester since 1946. He took silk this year. His father was a 
sik and a former recorder of Reading. Mr. Micklethwait was 
educated at Clifton College and Oxford. He is married, and has three 
sons and one daughter. 

Mr. Howard William Maitland Coley has been appointed recorder 
of Burton-on-Trent county borough. He practices on the Oxford 
circuit. When in 1946 he was made recorder of Wenlock he was at 
35 the youngest recorder in the country. 

Mr. J. T. Chenery will in future be known as clerk and solicitor 
to Wycombe, Bucks., rural district council. In the past his designation 
has been clerk of the council. 

Mr. D. F. Bunkall, at present deputy town clerk of Gravesend, Kent, 
has been appointed clerk to Northfleet, Kent, urban district council. 
He will take up his duties as clerk and solicitor to the council on 
November 9, next. His previous appointments were assistant solicitor 
to the borough of Finsbury, assistant solicitor to the borough of 
Lewisham and chief assistant solicitor to the borough of Finchley. 

Mr. D. W. West, D.P.A.(London), assistant clerk to Bridgwater, 
Somerset, rural district council, has been appointed deputy clerk to 
Kingswood, Glos., urban district council where he will take up his 
appointment on October 24, next. Mr. West previously served the 
councils of the urban district of Minehead, Battersea metropolitan 
borough and Ilford borough. The vacancy arises on the death of 
Mr. E. A. W. Eaton, D.P.A., A.C.C.S., who prior to his death in 
August had served the Kingswood urban district council for 23 years, 
see Our issue of September 8, last. 

Mr. G. M. Clifford, of Whitehaven, Cumberland, who is at present 
serving in Her Majesty’s Forces, has been appointed assistant solicitor 
0 Basildon, Essex, urban district council. Mr. Clifford will be taking 


icattf UP his duties at the beginning of December. 







. D. M. Davies has been appointed junior assistant solicitor 


in the town clerk’s department of the city of Gloucester as from 


October 22, next. He was articled to Mr. E. J. Waggott, O.B.E., 
for five years until taking the Law Society Final Examination in June 
of this year. Since the termination of the examination, Mr. Davies 
has been employed by the county borough of West Hartlepool, of 
which Mr. Waggott is town clerk. 

Mr. J. R. Green, B.Com., A.I.M.T.A., deputy county treasurer 
for Essex county council, has been appointed treasurer in succession 
to Mr. E. R. Sorrell, A.S.A.A. 


RETIREMENT 
Mr. E. J. Pugh, clerk to Dolgelley, Merionethshire, urban district 
council, has retired after completing 20 years as clerk. 


OBITUARY 

We announce with regret the death in Belfast at the age of 75 of 
Sir Bernard Crean, formerly Chief Justice of Cyprus. Bernard Arthur 
Crean was born in 1881 of Ulster parentage. 

He was educated at St. Malachy’s College and Queen’s University, 
Belfast and was called to the Irish Bar (King’s Inns) in 1912. 

In 1920 he went into the Colonial Legal Service and his first 
appointment was as Deputy Recorder of Titles in East Africa. : 

Within a year he was appointed a resident magistrate at Nairobi. 
He acted as a High Court Judge in Kenya a number of times before his 
appointment to the Supreme Court of Cyprus when he sat as a Puisne 
Judge between 1930 and 1934 when he was apppointed Chief Justice of 
British Guiana. 

In 1938 he went back to Cyprus as Chief Justice and held this office 
until his retirement in 1943. Sir Bernard was unmarried. 


BOOKS AND PAPERS RECEIVED 


Marriage, Divorce and the Royal Commission. Published for the 
Church of England Moral Welfare Council by the Church Information 
Board, Church House, Westminster, S.W.1. Price Is. 6d. By post 


Is. 9d. 
NOTICES 


At King’s College, London, in the Strand, Mr. William Latey, Q.C., 
will deliver a special university lecture: “* Nullity of Marriage: Law 
and Jurisdiction,”’ at 5 p.m. on Monday, October 29, 1956. Admission 
free, without ticket. 








HOME OFFICE APPROVED 


PROBATION HOSTELS 
by 
R. A. F. COOKS 


As Mr. Gilbert J. Paull, Q.C., Recorder of 
Leicester, writes in his Foreword, “ This little 
booklet is unpretentious but it contains the real 
pith of all that one requires to know, either when 
deciding whether a lad should go into a hostel, 
or when considering how and to what extent 
control should be exercised, or indeed when con- 
sidering what alterations are desirable in the hostel 
system. It should be a real help to those whose 
tasks and whose interests bring them into touch 
with delinquency.” 


Published by 


JUSTICE OF THE PEACE, LTD., 
LITTLE LONDON, CHICHESTER, SUSSEX 


Price 3s. 6d. net, postage and packing 7d. 
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DEVIL-DANCE 


The Seventh Symphony of Ludwig van Beethoven has been 
called “* the apotheosis of the dance.” The long First Movement 
contains within itself a variety of noble rhythms—wave upon wave 
of sound that charms the ear and elevates the soul. The stately 
adagio calls up an image of priestesses in some ancient temple, 
moving in slow time around the altar of their god; the scherzo 
is infused with pure joy, and the Fourth Movement rises to 
sheer ecstasy in a dazzling combination of lovely melody, 
colourful harmony and perfect rhythmic proportions. Yet 
Beethoven, the first of the great romantic composers, never 
departs from the classical ideals of formal perfection, tasteful 
elegance, discrimination and restraint; he is rapturous, but not 
abandoned; his passion never boils over into hysteria. His 
master’s hand keeps his natural impetuosity within the bounds 
of decorum and good taste. 


Rhythm is at the basis of music and poetry; it is a vital 
component of style in prose-composition, and in the visual arts 
of architecture, sculpture and painting. Dancing, in its origin, 
consists in the rhythmical movement of the body or its members 
in accordance with some pattern expressive of emotions or ideas. 
In its most primitive forms the rhythm is emphasized by hand- 
clapping, the stamping of the foot, or the beating of some 
percussive instrument. Anthropologists have remarked that the 
strongly-marked rhythm, by its very repetition, stimulates 
excitement among both dancers and spectators. Some observers 
have held that the appeal of the dance is primarily to the sexual 
instincts; some regard it as mimetic in origin, while others see 
in it no more than a spontaneous expression of strong emotion. 
Whichever be the true theory, recent developments in the 
western hemisphere have tended to emphasize its erotic elements, 
which have both enhanced its popularity and led to its decadence 
as an art-form. 

“ Ragtime,” “jazz,” “‘ swing,” “ blues,” and now “ rock ’n 
roll,” have been successive stages on the downward path. Not 
apotheosis but demonolatry is the appointed end. The recent 
outbreaks of hooliganism in many English cities following the 
showing of the film Rock Around the Clock have led to prose- 
cutions in the magistrates’ courts and have been the subject of 
a double-column analysis in The Times. The phrases used to 
describe the scenes are reminiscent of some of the darker pages 
of anthropological research among savages, rather than of 
contemporary social institutions. ‘“ Ranting and raving,” “* odd 
contortions,” “ wild gestures ” and “ primitive ritual ” are some 
of the expressions employed. In the United States, where the 
thing originated, one observer has described scenes recalling 
“the jungle-bird house at the zoo.” The principal exponent of 
the “ art °—one Elvis Presley— ‘“* reduces his adolescent audi- 
ences to shrieks and outbursts of weeping by his moaning and 
sinuous swaying.” Frenzy and mob-hysteria are rampant; 
“scores of young people, and sometimes their elders, have 
landed in hospital; dance-halls have been wrecked, and out- 
bursts of violence have brought in the riot-squads.”” There are 
thoughtful observers who see in all this a manifestation of the 
insecurities of the present age; others, says The Times, think 
that its deepest appeal is “ to the teenagers’ need ‘ to belong’ 
—a commentary on the progressive weakening of parental 
control.”” Adolescent opinion is summed up in “the frank 
pertness of ‘ It’s sex—and what can you do against it?’ ” 


The sociologist may well see in these extravagances a symptom 
of the weakness of our educational institutions and an indictment 
of our mechanistic civilization. Reforms in the schools, changes 
in the examination system, easier access to the universities, 


‘ 


increased facilities for extramural studies, expenditure on public 
libraries, art galleries and museums, are comparatively ineffi- 
cacious against the incentives to illiteracy afforded by trashy 
periodicals, bad films, and radio and television programmes 
calculated to appeal to the lowest common factor of taste and 
intelligence among the masses. Non-stop entertainment js 
becoming a commonplace in millions of homes, and a large 
proportion of such entertainment derives its popularity from its 
all-out endeavours to satisfy two primitive human instincts— 
the aggressive and the erotic. Millions of adolescent imagina- 
tions are nurtured, almost exclusively, on “‘ adventure” and 
** romance ”—in other words, the cult of violence and the sex 
motif. Both, admittedly, have their place in literature and art, 
and educated minds and balanced personalities can take them 
in their stride. But the immature, restless, illiterate generation 
that is growing up around us, refusing all other mental foods 
but these, is developing just those unwholesome symptoms and 
morbid streaks that so undiluted a diet might be expected to 
produce. The bedlam of whistles, catcalls, moans, shrieks and 
howls let loose by a fifth-rate American film; the ape-like antics 
of pimply youths arrayed in what they fondly believe to be 
** Edwardian ” clothes, and the simperings and posturings of 
the addle-pated girls they collect around them—these things 
would be matters for toleration and sympathy if they were 
spontaneous manifestations of emotion or primitive ritual ina 
savage, unsophisticated tribe. In a twentieth-century, allegedly 
civilized community they are an affectation and a perversion. 
To find a parellel we must go to the Satires of Juvenal, with 
their lurid pictures of the male and female horrors that infested 
Rome under the Emperor Domitian—the vicious eccentricities 
and conventional vulgarities, superimposed upon a materialistic 
civilization, that were the early presage of Decline and Fall. 
A.LP. 


ADDITIONS TO COMMISSIONS 


CHESTER COUNTY 

Samuel Dronsfield Andrew, Lower Hall, Mellor. 

Miss Vera Mary Barton, The Mount, Swanlow, Winsford. 

Mrs. Helen Margaret Birch, The Red House, Tattenhall. 

William Basil Bourne, Wasdale, 8 Brampton Road, Bramhall, 
Cheshire. 

Mrs. Helen Thomson Bradbury, 202 Pooltown Road, Whitby, 
Ellesmere Port. 

Mrs. Mable Darbyshire, 42 Deeside, Whitby, Ellesmere Port. 

Richard Henry Dening, The Riddings, Tushington, nr. Whitchurch. 

Lt.-Col. Alexander James Watkins, Grubb Bolling, Malpas. 

Wilfrid McCormack Halsall, Landgale, Hilton Road, Disley, nr. 
Stockport. . 

Mrs. Christine Dorey Kenyon, Limefield House, Hyde. 

William Roberts, 59 Firs Road, Sale. 

Mrs. Constance Mary Scott, Westow Lodge, Macclesfield Road, 
Alderley Edge. 

Leslie Norman Stubbs, Ferndale, Swanlow Lane, Winsford. 

Quentin Aubrey Thomas, Duchy House, Barthomley, Crewe. 

Harold John William Turner, 6 Beverley Avenue, Appleton, m. 
Warrington. 


SALOP COUNTY 

Mrs. Jenny Cullen Beatton, Stoneleigh, Dawley. 

Hubert Percy Bullock, Greenhurst, Holyhead Road, Wellington. 

Mrs. Nora Mary Hammersley, Old Vicarage, Edgton, Craven Arms. 

John Frederick Michael Mowat, M.B.E., Lake House, Ellesmere. 

Mrs. Kathleen Winifred Eva Nicholas, Yew Tree Farm, Ryto}, 
Shrewsbury. 

Mrs. Kathleen Evans-Prosser, Ellesmere College, Ellesmere. 

John Pugh, Barclays Bank House, Market Drayton. 

Arthur Braden Roberts, 9, St. Luke’s Road, Ironbridge. 

James Edgar Smart, Hawthorn Villa, Stafford Road, Oakengates. 


CXX 








in a treati 
requires 1 
sioners of 
matter. 


3.—Eviden 
unswol 
_Itis stat 
right of cri 
who are a 
party to th 
any other 
cfoss-exam 
expressed i 
deliberately 
him, then, 
cross-exami 
party who « 
although I | 
ina crimina 
an unswort 
vidence A 
would like y 
1. In vie 


(a) when 
crimit 

0) when 

é. Is the 
child) referre 
and should ; 


erence 





OL. 


iblic 
reffi- 
ashy 
mes 
and 
it is 
arge 
n its 
ts— 
zina- 
and 
» SEX 
art, 
hem 
ition 
o0ds 
and 
d to 
and 
Ntics 
0 be 
is of 
lings 
were 
ina 
edly 
sion. 
with 
ested 
cities 
listic 
l. 

LF. 


S 


nhall, 
hitby, 


wurch. 


y, ir. 


Road, 








CXX 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 20, 1956 


667 


PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
gust accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


,—Army Act—Civil process, etc.—National Servicemen. 

Are you aware of any authority showing whether the expression 
“regular forces ”’ in s. 144 of the Army Act applies to national service- 
nen? CaRLIs. 

Answer. 

We have not found that this question had been before the courts. 
But on the reason of the thing s. 144, which is enacted for the protection 
of the efficiency of the military forces, must surely apply irrespective 
of the man’s having joined voluntarily or under compulsion. Our 
view seems to be supported by s. 26 (4) of the National Service Act, 
1948, which implies that the Army Act would apply automatically 
unless excluded. 


2—Criminal Law—Gun Licence Act, 1870, s. 7. 

It would be appreciated if you would consider the following facts 
and give your valued opinion, and authority, on the questions raised: 

The Gun Licence Act, 1870, creates the offences of using or carrying 
agun otherwise than in a dwelling-house or curtilage thereof without 
having in force the appropriate licence. 

The first question I have in mind relates to the dwelling-house or 
curtilage thereof. Does this mean any dwelling-house or the dwelling- 
house of the person carrying or using the gun, including of course 
the curtilage? It seems that the former interpretation would permit 
afriend or relative to use or carry a gun at the home of the owner of 
the weapon. However, it would also permit an unlicensed person 
toevade prosecution if he uses the curtilages of (i) a farm house, or 
(i) alongside a road, when the possibility arises of his being asked to 

luce a licence. I appreciate that the facts I have put forward are 
hypothetical but, nevertheless, possible. 

The second question concerns the licence, viz., it is an offence to use 
orcarry a gun otherwise than in a dwelling-house or curtilage thereof 
without having in force a licence. Does this mean that to carry two 
guns (I cannot see how use could apply) will require two licences to be 
obtained ? HODNANT. 


Answer. 

1. We do not think the “ dwelling-house’’ must necessarily be 
that of the person carrying or using the gun, but that person must 
presumably be doing so at the home, and with the permission of the 
owner of the weapon. 

2. Since there is nothing to the contrary in the Act, the normal 
tules of interpretation would apply, and the singular must include the 
plural. We can find no authority, but we seem to remember reading 
ina treatise on firearms a statement that a collector of weapons 
requires only one licence. Inquiry could be made of the Commis- 
sioners of Customs and Excise, to see if they have any ruling on the 
matter. 


3.—Evidence — Cross-examination— Child witness giving evidence 
unsworn— Defendant making unsworn statement. 

Itis stated in Russell on Crimes, (8th edn.), vol. 2, p. 2153: “* The 
tight of cross-examination, as already stated, is limited to witnesses 
who are actually called and sworn and give evidence for another 
party to the proceeding.” It will be thus noticed that, apart from 
aly other exception, only a witness who has been sworn may be 
cross-examined. Although not mentioned in Russell, the view there 
expressed is obliquely supported by this, that where a party having 
deliberately called a witness, changes his mind and does not examine 
him, then, so far as decisions show, the opposite party may only 
(toss-examine that witness if he has been sworn at the request of the 
party who called him. It seems to follow from the statement quoted, 
although I have not found otherwise authority for it, that a defendant 
ina criminal case who elects to exercise his common law right to make 
a2 unsworn statement (which right is preserved in the Criminal 
Evidence Act, 1898, s. 1 (A) cannot be cross-examined upon it. I 
would like your opinion on the following: 

1. In view of what is stated, above, in Russell, and the deduction 
made, can a child of tender years whose unsworn statement is admitted 
under the Children’s Act, 1933, s. 38, be cross-examined upon it, 

(@) when such child is a witness only, and not a defendant, in 

criminal proceedings; 

(6) when such child is a defendant in criminal proceedings. 

2. Is the unsworn statement of an accused person (other than a 
child) referred to in the Criminal Evidence Act, 1898, s. 1 (h) evidence 
and should it be given from the witness box. 

Reference to authorities will be appreciated. 

LARRIC. 





Answer. 

We cannot quote any authority on the specific questions asked, 
but, apart from the fact that no conviction can be founded upon the 
uncorroborated testimony of an unsworn child witness, no distinction 
is made in law, or in practice, in dealing with witnesses who are 
sworn, witnesses who affirm by virtue of the Oaths Act, 1888, s. 1, 
and child witnesses who give evidence unsworn by virtue of s. 38, 
Children and Young Persons Act, 1933, all of whom are equally 
liable to be prosecuted if they wilfully give false evidence. The 
answers to the questions asked are, therefore, 

1. (a) Yes. 

(b) Yes. 

2. No, to both questions. 


4.—Fit Person Order—Application to revoke or vary—No right of 
appeal to quarter sessions. 

I should be glad of your valued opinion as to whether or not an 
appeal to quarter sessions lies against the granting or dismissal of an 
application to revoke or vary an order committing a child or young 
person to the care of a fit person, in terms of s. 102 (a) of the Children 
and Young Persons Act, 1933. In view of the wording of this section 
and the wording of the general right of appeal set out in s. 83 (a) of 
the Magistrates’ Courts Act, 1952, it would be appreciated if your 
reasons could be set out as fully as possible. 

Your Note of the Week in 102 J.P.N. 802 has been perused in which 
it appears that the right of appeal herein as regards, inter alia, fit person 
orders is in respect only of the actual order itself. 

QUOUVE. 
Answer. 

There is no right of appeal to quarter sessions against orders made 
by magistrates’ courts, nor the refusal to make such orders, except 
where there is express statutory authority. Section 83 (1) of the 
Magistrates’ Courts Act, 1952, applies only to persons convicted, and 
is not in point, and s. 102 of the Children and Young Persons Act, 
1933, confers only the right to appeal against the making of a fit 
person order. 

In our opinion there is no appeal to quarter sessions against the 
revocation or variation of a fit person order, nor against the refusal 
to revoke or vary such an order. 


5.—Housing Act, 1936—Landlord and Tenant Act, 1954—Possession 
of land acquired with sitting tenant. 

I am acting for a local authority in a matter where an area of land 
has been acquired for housing purposes under part V of the Housing 
Act, 1936. The land is at present tenanted under an agreement which 
enables it to be used for storage purposes on a quarterly tenancy. I 
have been asked to advise on the question of recovery of possession 
of this land by the local authority, and it seems to me that they can 
proceed under s. 145 (2) of the Housing Act, 1936, and take possession 
upon the giving of not less than 14 days’ notice, subject to the payment 
of compensation as provided for by that subsection, and further that, 
if this course of action is adopted, the tenancy will not be effected by 
the provisions of part II of the Landlord and Tenant Act, 1954. The 
only alternative would be to give notice in accordance with the Land- 
lord and Tenant Act, 1954, and if this course of action is followed the 
date on which the local authority will obtain possession becomes 
uncertain, as allowance will have to be made for the various contin- 
gencies which may arise as a result of putting the provisions of that 
Act into operation. The date on which possession of the land is 
obtained is important from the point of view of commencement of 
building operations, and accordingly I propose to advise that advantage 
be taken of the provisions of s. 145 (2) of the Housing Act, 1936, in 
which event the provisions of the Landlord and Tenant Act, 1954, 
may be safely ignored. 

E. Lex. 
Answer. 


Do you agree ? 

Yes, on the main point. The Landlord and Tenant Act, 1954, may 
offset the amount of compensation. We dealt with a similar problem 
under parallel enactments, at 115 J.P.N. 434, 623. 


6.—Husband and Wife—Wilful neglect to maintain child of the marriage. 

A wife issued a summons against her husband alleging wilful 
neglect to maintain her and the child of the marriage but the justices 
found that the husband had only been guilty of wilful neglect to 
maintain the child. The justices made an order (under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895-1949) giving 
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the custody of the child to the wife and ordering the husband to pay 
a weekly sum in respect of its maintenance. No provision was made 
by the justices as to the maintenance of the wife. 

Having read the cases of Kinnane v. Kinnane [1953] 2 All E.R. 
1144; 117 J.P. 552 and Starkie v. Starkie (No. 2) [1953] 2 All E.R. 
1519; 118 J.P. 59, it appears that a nominal sum should have been 
awarded in respect of the wife and your opinion is requested as to 
whether this order, in its present form, could be regarded as good, 
bearing in mind that a provision as to the custody and maintenance 
of the child was made in the wife’s favour. If you consider that the 
order is bad, perhaps you would also please advise me what steps 
could be taken to rectify the matter. 

Howes. 
Answer. 

The cases our correspondent cites emphasize that an order in 
favour of a child only is still an order in favour of the wife, although 
she may not have been successful in proving wilful neglect to main- 
tain herself. We do not think that Starkie v. Starkie (No. 2), supra, 
goes as far as saying that in such circumstances a nominal sum must 
be awarded to the wife. If the wife is in any doubt as to her position, 
she could apply for the order to be discharged; and then take proceed- 
ings under the Guardianship of Infants Act, 1925. 


7.—Licensing—Grant of new on-licence—Monopoly value awaiting 
determination—Whether grant complete. 

At the last transfer sessions of my licensing committee held on 
June 12, a provisional licence was granted under the Licensing Act, 
1953, s. 71, in respect of unconstructed premises in a new town, 
plans of which were produced. It transpired that the monopoly 
value had not been agreed and accordingly in granting the provisional 
licence the committee imposed a condition, 

“That application shall be made to the licensing justices at 
their next transfer sessions to be held on July 24, 1956, for the 
determination of monopoly value to be paid on or before the 
taking out of the first excise licence.” 

As clerk to the committee it was with reluctance that I advised 
them to agree to this condition as I considered that the monopoly 
value should strictly be determined on the granting of the licence 
and as a precaution it was arranged and stated that a quorum of 
three of the same justices would sit on July 24 to determine the mono- 
poly value. The order was duly drawn up with the condition endorsed 
and sent to the applicants. 

It is now wished to alter the plans of the first floor premises and 
suggested that on July 24 the three justices should in addition to 
determining the monopoly value be asked to make a new provisional 
grant based on a fresh set of plans and that no further statutory notices 
will be served, posted up, etc., the only witness being the architect 
who prepared the plans. 

May I please have replies to the following queries: 

1. Is the manner in which the monopoly value has been dealt with 
in order? 

2. Can the justices revoke the provisional grant and make a new 
one? 

3. Can the justices vary the provisional grant already made so that 
it relates to the fresh plans? 

4. Are your replies to (1), (2) and (3) altered if it proves impossible 
for the same justices to sit? 

Finally I would add that I have read the P.Ps. at 119 J.P.N. 124 and 
403 and 117 J.P.N. 127, 599 and 615. 

ORSAM. 
Answer. 

The imposition of a condition for the payment of monopoly value 
is essential on the grant of a new on-licence. Therefore, in our 
opinion, what occurred on June 12 was not the grant of a provisional 
on-licence subject to a condition that monopoly value should be 
determined on July 24 (notwithstanding that it so appears “ in form ”’) 
but an adjournment of the application until July 24 with an intimation 
that the licence would then be granted subject to the essential condition 
as to monopoly value being then determined. 

What purports to be a grant must be a nullity because of its 
incompleteness. 

Therefore, in our opinion, it will be proper for the matter to be 
reconsidered by the full licensing committee on July 24 and at that 
meeting the cornmittee may agree to unsubstantial variations in the 
plans. The provisional grant will be dated July 24. The licensing 
committee will be properly constituted if a quorum is present. 


8.—Local Government Act, 1933, s. 76 (1)}—Jnterest in contract or 
matter—Guide book. 

Each year my council publish an official guide to the town. Applica- 
tions are invited, by a notice published in the local newspapers, from 
those who wish to take advertising space in the guide. Space is sold 
to anyone willing to pay the charge fixed by the council. 
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Can the fixing of the advertising charges be regarded as a matter 
falling within the scope of the proviso to subs. (1) of s. 76 of the 
Local Government Act, 1933? 

The committee which deals with the official guide includes several 
co-opted members who are representative of local hotel, boarding. 
house, and other trading interests. Most of these co-opted members 
and some of the other members normally advertise in the guide 





























































although, at the time the charges are fixed, there can be no indication proper fi 
that they will continue to do so. If the reply to the query above is & jhat if c 
in the negative, can these members be said to have a pecuniary interest ff charge it 
in the matter? charge. 
ETERA, 
Answer. 

We do not think the final words in the proviso can be relied on; We dis 
the guide book would not ordinarily be called a “service.” The 4%, Wh 
earlier words relating to public utility services do not apply. sidered t! 

To say this does not of itself mean that subs. (1) applies. A coun- ff hyclaimi 
cillor or co-opted member of the committee might argue that there ff io meet t 
was no contract or proposed contract, at the time when the advertising J charge hi 
charges were being settled. But we think there is at least a matter, ff casion. 
in which (if he later does take advertising space, or had an intention §§ on the s. 
of doing so) he was interested from the outset. We regard it as prudent ff jp procee 
to apply under subs. (8), on the ground that it is in the “ interests J qution of 
of the inhabitants of the area” to obtain whatever practical advice J apressed 
can be given by people who know about the tourist trade. think it i 

ofall suc! 

9.—Magistrates—Jurisdiction and powers—Binding over to keep 
peace on summons by X—Assault, during period of recognizance, | 1L—Roat 
on B—Forfeiture of recognizance. for tl 

A appeared before my justices in September last upon the complaint A has rr 
of X for using threats. The case was found proved and A was bound § Vehicles | 
over in the sum of £25 to keep the peace and be of good behaviour § garding 
towards Her Majesty, all her liege people and especially towards X §§ used for | 
for the period of 12 months. family, ar 

It is alleged that in May last A attacked B in a public highway and § mining a 
struck him outside a public house but B does not propose to institute Both A 
proceedings for assault. Can the police now institute proceedings by for privat 
way of complaint for the forfeiture of the recognizance and summon B 1. IfA 
and other witnesses to prove the assault as evidence of the breach § van conta 
of recognizance ? Lewio, & ‘longing 

Answer. 2. 

It is, we think, unusual when a recognizance has been ordered on 3. Isit 
the complaint of one person, for proceedings for forfeiture to be & the van fo: 
founded upon an allegation of violence to someone else; but we can & Yan is cai 
find no reason why this should not be done and we consider that the Jf éelivery o1 
police are entitled to proceed as is suggested in the question. the vehicle 
10.—Public Health Act, 1936, s. 126 (3)—Water charges: We assu 

Under s. 126 (3) of the Public Health Act, 1936, the council is entitled J S2.f the 
to make an additional charge for water used for washing vehicies, whicle wit 
watering gardens and the like by means of a hosepipe or similar In that 
apparatus and a charge of £1 per annum is made. Having regard to Road Trat 
the definition of “* a supply of water for domestic purposes ”’ in cl. 1 (I) outside a t 
of sch. 3 to the Water Act, 1945, a doubt has arisen as to whethera ff Speed | 
tap provided inside a garage adjoining and communicating with a The ans\ 
house can be regarded as a tap inside a house. 1. No. 

It would appear that where no hosepipe or similar apparatus is 2, No. 
used an additional charge under s. 126 (3) of the Public Health Act, 3. No. 
1936, could not fairly be levied if such a tap is regarded as being 1.—Road 
inside a house. the 

Your opinion on the following points would be appreciated: = 

1. Isa tap provided in a garage forming part of a dwelling-hous,, sone °P 
inside the house, having regard to (6) of the definition of “a s vith Way s 
of water for domestic purposes ”’ in sch. 3 to the Water Act, 1945 ? applied fox , 

2. Would you agree that, if the tap is regarded as outside the hous, part I rd 
the council is entitled to make an additional charge even though 4 Stone “te ' 
hosepipe or similar apparatus is not used ? : P 

P.R.W.RE. By belie, 
Answer. seve 

1. No, in our opinion. A garage attached to a house would not tho — 
be part of a house, even if there is an internal communication. Th ie oy 
definition in sch. 3 does not seem to come into the matter. to conf og 

2. No, in our opinion. The charge may only be made if a how B 4 ee 
pipe or similar apparatus is used. adidas 

Be F Pedestrian c 

11.—Road Traffic Acts— Dangerous and careless driving—Proceeding® & the case wa; 
careless driving charge after acquittal, on indictment, on danger ® tian. On 
driving charge. inistry of 

A was charged with dangerous and careless driving. He elected 
to be tried by a jury on the former charge, the latter being adjournel 
sine die. A was acquitted at quarter sessions on the former charg. We answe 
We understand that the usual practice is not to proceed on the mint § li7 jpn; 
charge in these circumstances and to apply to the justices for lea IF ofthe 1929 A 
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withdraw that charge. We presume that there is nothing to prevent 
the justices refusing to allow the prosecution to withdraw the charge 
wd in that event the prosecution have no option but to proceed. 
Have the justices any power in the matter if the prosecution decide 
i offer no evidence? 

We seem to remember that the late chairman of the Essex quarter 

gssions was reported in your paper to have said that it was not 
© for the prosecution to have “ two bites at the cherry” and 
that if quarter sessions had acquitted the defendant on the major 
charge it was not proper for the prosecution to proceed on the minor 
charge. We shall be glad to have your views on the matter. 
Kosury. 
Answer. 

We discussed the merits of this question in an article at 118 J.P.N. 
36. When the provisions of s. 35, Road Traffic Act, 1934, are con- 
sidered there appears to be no logical reason why a defendant, merely 
ty claiming trial by jury on the s. 11 charge, should escape all liability 
io meet the s. 12 charge. It is, of course, unfortunate that this latter 
charge has to be heard in the magistrates’ court on a subsequent 
wcasion. But the justices cannot compel the prosecutor to proceed 
onthe s. 12 charge. Their only remedy would be to report the failure 
to proceed to the Director of Public Prosecutions under reg. 9, Prose- 
cution of Offences Regulations, 1946. We are aware of the view 

d in a Home Office circular of November 18, 1946, and we 
think it is unlikely that the Director would welcome the submission 
ofall such cases to him for consideration. 


{Road Traffic Acts— Dual purpose vehicle—Speed limit when used 
for the carriage of goods or passengers’ luggage. 

Ahas recently altered a Ford Thames van to comply with the Motor 
Vehicles (Variation of Speed Limit) Regulations, 1955, No. 1880, 
regarding the fittings of rear windows and fixed seating. The van is 
wed for private and pleasure purposes by himself and his wife and 
family, and also in connexion with his wife’s business of breeding, 
taining and kennelling of dogs. 

Both A and his wife drive the van for business purposes as well as 
for private and pleasure and A holds a “ C ”’ licence. 

1. If A is driving the van for private or pleasure purposes and the 
van contains the usual luggage and other personal accoutrements 
telonging to himself or his wife and family, is he limited to 30 m.p.h. ? 

2. Does it make any difference if his wife is driving ? 

3. Is it now correct to say that whilst either A or his wife are using 
the van for the purposes of a trade or business and whether or not the 
van is carrying goods or animals belonging to another person for 
delivery or collection which have or are to be subjected to treatment, 
the vehicle is limited to 30 m.p.h. ? M. TERRIER. 

Answer. 

We assume that this van, being a motor car within the definition in 
8.2 of the 1930 Act, has been adapted so that it is now a dual purpose 
whicle within the meaning of the 1955 Regulations. 

In that event it is classed, for the purposes of sch. 1 to the 
Road Traffic Act, 1930, as a passenger vehicle and is not subject, 
outside a built-up area or other place where special limits apply, to 
any speed limit unless it is drawing a trailer. 

= —— to the questions are, therefore: 

. o. 

2. No. 

3. No. 


3.—Road Traffic Acts—One way traffic—Pushing a pedal cycle in 
the wrong direction. 

a person who pushes a pedal cycle in the wrong direction along 
aone way street commit an offence ? Opinion appears to be divided 
with regard to this question. Orders defining one way streets are 
applied for to the Ministry of Transport under the authority given by 
part III of the Road Traffic Act, 1930, and according to a footnote in 
Stone the provisions of s. 49 of the Road Traffic Act, 1930, are not 

to mechanically propelled vehicles. 

I believe that persons have been convicted for pushing pedal 
qycles against traffic lights. If this be so, it would seem that a person 
who pushes a pedal cycle against the sign of a one way street also 
commits an offence under s. 49 of the Road Traffic Act, 1930, for failing 
‘oconform to the indication given by the traffic sign. 

A case some time ago was taken before a magistrates’ court against 
‘motorist who knocked down a person pushing a pedal cycle on a 
pedestrian crossing, for failing to give free passage to that person, but 
the case was dismissed as it was held that the person was not a pedes- 
tan. On the other hand for the purpose of traffic returns to the 

of Transport, a person pushing a bicycle is a pedestrian. 
LAMBOR. 
Answer. 

We answered a similar question at P.P. 6, 114 J.P.N. 160 (see also 
II LPN. 552, P.P. 7). We think that it is an offence against s. 49 
of the 1930 Act to push a pedal cycle the wrong way in a one way street. 
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14.—Road Traffic Acts—Prohibition of waiting in certain streets—Does 
an offender ** use”’ the vehicle ? 

The power to prohibit waiting by vehicles in certain designated 
streets is said to be given by s. 46 (2) of the Road Traffic Act, 1930, 
as amended by s. 29 (4) of the Road and Rail Traffic Act, 1933. 

Under s. 46 (2), Road Traffic Act, 1930, the minister may .. . 
make an order for any of the following purposes: 

(a) the specification of the routes to be followed by vehicles; 

(6) the prohibition or restriction of the use of specified roads by 
vehicles of any specified class or description, either generally or 
during particular hours; 

(c) the prohibition of the driving of vehicles on any specified road 
otherwise than in a specified direction; 

(d) otherwise in relation to the regulation of traffic. 

The power to make orders for the prohibition of waiting must 
then be ascribed to paras. (a) and (d) but more particularly to para. 
(d) as (a) refers to the use of roads. The sanction whereby the com- 
pliance with any order made under this section is made binding is 
found in subs. (6) . . .: “ Any person who uses a vehicle or causes 
or permits a vehicle to be used in contravention of an Order made 
under this section shall be liable . . .” 

(1) If a vehicle is parked on a road upon which waiting is pro- 
hibited by an order made under the foregoing section then is that 
vehicle being “* used ” for the purpose of subs. (6) of s. 46? 

(2) If, in your opinion, it is being “ used” then would you agree 
that it is being used for all other purposes of the Road Traffic Act, 
1930, and particularly s. 35? 

KosToNn. 
Answer. 

1. Yes. 

2. We think that in each case the word “* use” must be construed 
with due regard to the purpose of the section in which it appears, 
and that it does not follow that because a vehicle is used for the 
purpose of one section it is necessarily used for the purpose of another. 
In our view it would depend on the facts of the case whether in leaving 
a vehicle in contravention of a waiting prohibition order a person 
was using it for the purpose of s. 35 of the 1930 Act. 





surgery, or its work of physical 
relief and restoration. 

But financial help determines to 
what extent service may 
rendered. 


EGACIES and bequests en- 
trusted to The Salvation 
Army have been described 
as “a form of investment 

in perpetuity with an ever- 
widening circle of influence.” 

The religion of The Salvation 
Army finds expression in devo- 
tion to the service of humanity. 
Courage and efficiency charac- 
terize its efforts. Whether in the 
study of human problems, soul- 


The Salvation Army 


113 QUEEN VICTORIA STREET, LONDON, E.C.4 





Copies of illustrated brochures and 
magazines describing the Army’s 
world-wide activities will be gladly 
sent on request. Please write to The 
Secretary. 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd). 


Cry OF BATH 
AND 
COUNTY OF SOMERSET 
Appointment of Male Probation Officer 


APPLICATIONS are invited for the above 
appointment, which will be subject to the 
Probation Rules. The selected candidate must 
pass a medical examination. Applicants must 
be between 23 and 40 years of age, except for 
serving whole-time Probation Officers. 
The officer appointed will work in Bath and 
the adjoining area, from an office in Bath. 
Applications stating age, qualifications, ex- 
perience and the names of three referees should 
reach the Secretary of City of Bath Probation 
Committee not later than October 27, 1956. 
Canvassing will disqualify. 
P. D. FANNER, 
Secretary of City of Bath Probation Committee. 
E. S. RICHARDS, 
Secretary of Somerset 
Combined Probation Committee. 


Magistrates’ Court, 
Guildhall, 
Bath. 





County BOROUGH OF BRIGHTON 


CONVEYANCING Clerk required, Grade 
II of the National Scheme of Conditions of 
Service (£595 x £20—£675). 

The post is superannuable and a medical 
examination is required. 

Further particulars and form of application 
(which must be returned on or before Novem- 
ber 2, 1956) are obtainable from the under- 


signed. : ; 
Canvassing in any form will be a disqualifi- 


cation. 
Ww. O. DODD, 
Town Clerk. 
Town Hall, 
Brighton. 


AERPHILLY URBAN DISTRICT 
COUNCIL 


Appointment of Clerk of the Council 





APPLICATIONS are invited from Solicitors 
with a minimum of 5 years’ Local Government 
experience for the full time appointment of 
Clerk of the Council. 

The Recommendations of the Joint Negoti- 
ating Committee for Town Clerks and District 
Council Clerks will apply to the appointment. 
The estimated population is 37,000, and the 
salary will be on the scale of £1,735 increasing by 
four annualincrements to £1,955 perannum. The 
successful Candidate’s commencingsalary will, if 
circumstances make it desirable, be fixed at 
some point within the Scale above the mini- 
mum. A lump sum car allowance will also 
be paid. 

The appointment will be subject to the Local 
Government Superannuation Acts, 1937 and 
1953, to a medical examination and to three 
month’s notice on either side. 

Canvassing, either directly or indirectly, 
will be a disqualification. 

Applications stating age, qualifications and 
experience, giving the names of three referees, 
to be sent to the undersigned by Friday, 
October 26, 1956. 

Dated October 10, 1956. 

T. F. OWEN, 
Clerk of the Council. 
Council Offices, 
Caerphilly. 





Cu Y OF NOTTINGHAM 
Appointment of Senior Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a Senior (Male or Female) Probation 
Officer for this City. 

Applicants for the appointment must be 
serving officers of considerable experience; 
capable under the direction of the Principal 
Probation Officer, of supervising and advising 
upon the work of the Probation Officers, 
organising the work of the officers and exam- 
ining and advising upon the records and 
generally carrying out duties prescribed from 
time to time by the Probation Rules. 

The salary will be in accordance with the 
Probation Rules, 1956 as amended from time 
to time. 

The appointment is superannuable and the 
successful applicant will be required to pass a 
medical examination. 

Applications stating age, present position, 
qualifications and experience and the names 
and addresses of three referees must reach the 
undersigned not later than Saturday, November 


GEORGE YANDELL, 
Secretary to the Probation Committee. 
The Guildhall, 
Nottingham. 





OLLYWOOD MANOR BOYS’ 
PROBATION HOME 


RESIDENT Warden and Matron (Man and 
Wife) required. CC. of E. Thirty residents 
ages 16 to 18 inclusive. 

Salaries: Warden £490 x £15—£550 

Matron £370 x £15—465 

Payable for emoluments £113 each. 
Exceptional opportunity for Christian service, 
training boys in gardening, agriculture, handi- 
crafts, as well as character building. Appli- 
cations giving fullest particulars of ages and 
experience, with references, to Mr. John L. 
Fleming, Secretary, 64, Burgate, Canterbury, 
Kent. 





RBAN DISTRICT OF STEVENAGE 
Population: Present 23,000 
Proposed 60,000 


Appointment of Clerk of the Council 


APPLICATIONS for the above post are 
invited from appropriately qualified and 
experienced persons with considerable ad- 
ministrative ability, preferably having had 
experience with a large local authority, a 
legal qualification being desirable. 

Stevenage is being developed under the New 
Towns Act, 1946 with an ultimate population 
of 60,000 and development is proceeding 
rapidly. The post will be subject to the 
recommendations of the Joint Negotiating 
Committee for Town Clerks and District 
Council Clerks, and the salary will be on the 
upper range applicable to a population of 
20-30,000, namely £1,625—£1,845 per annum. 

Housing accommodation will be made 
available if required by the successful candi- 
date. Applications stating age, qualifications, 
experience and present salary and giving the 
names of two referees should reach the under- 
signed not later than October 31, 1956. 

N. M. PRIESTLAND, 
Clerk of the Council. 
Council Offices, 


Orchard Road, 
Stevenage, Herts.. 





NOTTINGHAMSHIRE COUNTY 
COUNCIL 


Appointment of Junior Assistant Solicitor 


APPLICATIONS are invited from Soli; 
or from persons who will be sitting the Lay 
Society’s Final Examination in November of 
this year, for the above appointment in 
office on salary scale APT. Grade V (£795 
£35—£970). 

Applications with the names of two persons 
to whom reference may be made must reach 
me not later than October 27, 1956. 

A. R. DAVIS, 
Clerk to the County Counejl, 
Shire Hall, Nottingham. 


Cyr OF LEICESTER 
Appointment of Chief Constable 





APPLICATIONS are invited for the appoint. 
ment of Chief Constable of the Leicester 
Police Force. Salary—£2,125 x(2) £65x (jl) 
£75—£2,330 per annum. 

Candidates must have had previous police 
experience unless they possess exceptional 
experience or qualifications which specially fits 
them for the post. 

Form of application and details may k 
obtained from the undersigned. Last date for 
receipt of applications—November 2, 1956, 

G. C. OGDEN, 
Town Clerk, 


Town Hall, Leicester. 
Boroucw OF SOLIHULL 
Town Clerk’s Office 
First Assistant Solicitor 


A.P.T. Grade VI-VII (£880—£1,200, plus 
recent arbitration award, commencing accord 
ing to experience.) 


Second Assistant Solicitor 


Assistant Solicitor’s Scale (£725—£970, plus 
recent arbitration award.) 

Usual local government conditions. Wher 
appropriate, housing accommodation will k 
provided as soon as possible. 

Applications with full particulars and name 
of two persons to whom reference can be mat, 
should reach the undersigned not later tha 
Saturday, October 27, 1956. 

W. MAURICE MELL, 
Town Clerk. 





The Council House, 
Solihull. 


]VPDLESEX COMBINED PROBATION 
AREA 





Appointment of Full-time Male Probation Office 


APPLICANTS must be not less than 3 
more than 40 years of age, except in the at 
of a serving Probation Officer, and har 
recognized Social Science qualifications « 
experience in Social Case work. Appoilt 
ment and salary according to Probation Rulé 
1949-56 with £30 per annum Metropolitatioa 
additions; subject to Superannuation ded& 
tions and medical assessment. : 

Application forms from the undersigns! 
returnable by October 27, 1956. 

A. G. GRAVES | 

Clerk to the County Probation Committ 
Guildhall, 

Westminster, S.W.1. 








